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SURREBUTTAL TESTIMONY AND EXHIBITS OF
MATTHEW P. SCHELLINGER 11
ON BEHALF OF
THE SOUTH CAROLINA OFFICE OF REGULATORY STAFF
DOCKET NO. 2017-292-WS
IN RE: APPLICATION OF CAROLINA WATER SERVICE,
INCORPORATED FOR APPROVAL OF AN INCREASE IN ITS RATES FOR

WATER AND SEWER SERVICES

PLEASE STATE YOUR NAME, BUSINESS ADDRESS AND OCCUPATION.
My name is Matthew P. Schellinger Il. My business address is 1401 Main Street,
Suite 900, Columbia, South Carolina, 29201. I am employed by the Office of Regulatory
Staff (“ORS”) in the Utility Rates and Service Division as a Regulatory Analyst.
Q. DID YOU FILE DIRECT TESTIMONY AND EXHIBITS RELATED TO THIS
PROCEEDING?
A. Yes. | filed direct testimony and seven (7) exhibits with the Public Service
Commission of South Carolina (“Commission”) on March 12, 2018.
WHAT IS THE PURPOSE OF YOUR SURREBUTTAL TESTIMONY?
The purpose of my surrebuttal testimony is to respond to the rebuttal testimony
filed by Carolina Water Service, Inc. (“CWS” or “Company”) witnesses Michael Cartin

and Robert Hunter on March 19, 2018. Specifically, | will focus on the following areas:

THE OFFICE OF REGULATORY STAFF
1401 Main Street, Suite 900
Columbia, SC 29201
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1) CWS?’s position on certain financial and legal costs associated with the 1-20 sewer
system;

2) CWS’s position on additional engineering costs incurred as a result of a South
Carolina Department of Health and Environmental Control (“DHEC”) consent
order regarding the Friarsgate Waste Water Treatment Facility (“WWTF”);

3) CWS’s position on the treatment of late fees associated with proposed revenue
increases;

4) CWS’s proposal to apply a tax multiplier for Contributions in Aid of Construction
(“CIAC”); and,

5) Revenue attributed to the 35% federal tax rate recovered from customers after the
enactment of the Tax Cuts and Jobs Act.

Q. CWS CONTENDS CERTAIN FINANCIAL AND LITIGATION COSTS
ASSOCIATED WITH THE 1-20 SEWER SYSTEM SHOULD BE ALLOWABLE
FOR RATE MAKING PURPOSES. HOW DO YOU RESPOND?

A. ORS does not agree with CWS’s characterization that financial and litigation costs
related to the 1-20 sewer system are reasonably incurred, prudent, or to the benefit of rate
payers. The Company’s Application includes a request to amortize these financial and
litigation expenses which total $998,606 over 66.67 years. In Audit Request #30, ORS
requested the Company provide a detailed breakdown of the financial and litigation costs
and to assign specific costs to each legal action. The Company’s response is included as

Surrebuttal Exhibit MPS-1 and the Company did not directly allocate its financial and

THE OFFICE OF REGULATORY STAFF
1401 Main Street, Suite 900
Columbia, SC 29201
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litigation costs to each legal action. CWS identified the following legal actions as the basis
for the financial and litigation expense to be amortized:
e Congaree River Keeper (“CRK”) vs. Carolina Water Service — U.S. Federal Court
e Town of Lexington v. CWS — condemnation of the 1-20 sewer system
e Administrative Law Court (“ALC”) — DHEC denial of permit renewal for 1-20
e ALC - Town of Lexington’s challenge to DHEC order relating to 1-20
interconnection
e Carolina Water Service vs. EPA, Town of Lexington — U.S. Federal Court
ORS reviewed the expense invoices provided but was unable to directly assign specific
financial and litigation costs to each legal action.

ORS Position related to CRK vs CWS — U.S. Federal Court

It is ORS’s position that the financial and litigation costs related to the CRK vs
CWS U.S. Federal Court case should not be recovered from CWS ratepayers. The Order
issued by the Court (Surrebuttal Exhibit MPS-2) specified that CWS:
1) Violated its effluent limitations twenty-three (23) times since 2009;
2) Received an economic benefit for the 1-20 plant between 2009 and 2013 on average
of $689,000 per year;
3) Violated its permit for over seventeen (17) years;
4) Failed to undertake any attempt to comply with the permit between 2002 and 2014;
and,
5) Will need to undertake costs to correct the problems caused by its failure to fulfill

the permit requirements.

THE OFFICE OF REGULATORY STAFF
1401 Main Street, Suite 900
Columbia, SC 29201
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Based on this Order, the Company did not operate the 1-20 sewer system in
accordance with permit requirements and the ratepayers should not be responsible for the
costs associated with the Company’s efforts to defend its actions in U.S. Federal Court.
The Company did not demonstrate in its rebuttal testimony the specific ways the litigation
and its outcome benefit its ratepayers.

ORS Position related to Town of Lexington vs. CWS — condemnation of the 1-20 sewer

system

The condemnation proceeding related to the 1-20 sewer system is currently pending
and no Court Order has been issued. It is possible the financial and litigation costs may be
recovered from the Town of Lexington once the case has concluded. Per S.C. Code Ann.
§ 28-2-510 (2007) (B)(1) “A landowner who prevails in the trial of a condemnation action,
in addition to his compensation for the property, may recover his reasonable litigation
expenses...”

Because the outcome of the condemnation is unknown, it would be appropriate for
the Company to request the Commission to consider the establishment of a Regulatory
Asset in which to defer the financial and litigation costs associated with this legal action
for future rate making treatment. Specifically, the National Association of Regulated
Utility Commissioners (“NARUC”) Uniform System of Accounts (“USOA”) specifies
“Regulatory assets and liabilities are assets and liabilities that result from rate actions of
regulatory agencies.” If this approach is adopted, ORS recommends the regulatory asset be
limited to financial and litigation expenses for the 1-20 condemnation and the regulatory

asset not be allowed to accrue carrying costs.

THE OFFICE OF REGULATORY STAFF
1401 Main Street, Suite 900
Columbia, SC 29201
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ORS Position related to legal actions at the ALC

ORS is unable to determine the specific financial and legal expenses incurred by

CWS related to the two (2) legal actions pending in the ALC. It appears these legal actions
were generated by CWS in response to permit and administrative actions taken by DHEC.
Both actions may be resolved with a decision related to the Town of Lexington
condemnation of the 1-20 sewer system. Because the outcome of the condemnation is
unknown, it would be appropriate for the Company to request the Commission consider
the establishment of a Regulatory Asset in which to defer the financial and litigation costs
associated with this legal action for future rate making treatment. If this approach is
adopted, ORS recommends the regulatory asset be limited to financial and litigation
expenses for these legal actions at the ALC and the regulatory asset not be allowed to
accrue carrying costs.
PLEASE EXPLAIN ORS’S RECOMMENDATION TO REMOVE $306,552 FROM
GROSS PLANT IN SERVICE RELATED TO COSTS THE COMPANY
INCURRED FOR ENGINEERING SERVICES PERFORMED FOR THE
FRIARSGATE WWTF.

ORS adjustment No. 32D recommended the removal of $306,552 related to six (6)
invoices for WK Dickson which CWS recorded as gross plant in service. The ORS
recommendation was made for these reasons:

1) The six (6) invoices provided for ORS review lacked sufficient detail to determine

the specific work performed by the vendor; and,

THE OFFICE OF REGULATORY STAFF
1401 Main Street, Suite 900
Columbia, SC 29201
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2) Based on the project number noted on the vendor invoices, the work performed was
related to implementation of two (2) DHEC Consent Orders which state the
Company violated the terms of its National Pollutant Discharge Elimination System
(“NPDES”) Permit issued by DHEC.

PLEASE EXPLAIN THE DEFICIENCIES FOUND ON THE VENDOR INVOICES.

The six (6) WK Dickson invoices are attached as Surrebuttal Exhibit MPS-3. All
six invoices denote the Project No. as 20170019.00.CA Engineering Services — Carolina
Water Services. The brief description offered on each invoice is Phase 01 Friarsgate
WWTF Consent Order Support. Based on the invoice format, ORS can verify the project
hours, rate for services, and date for services. However, ORS is not able to verify the
specific work performed by the vendor in support of the Company beyond compliance with
the DHEC Consent Orders. ORS informed the Company of this issue on March 7, 2018,
to allow the Company the opportunity to provide additional information to better describe
the work performed by the vendor. As of the date of this testimony, no additional
information was provided by the Company or reviewed by ORS.

WHY DOES ORS RECOMMEND THE RECOVERY OF THE ENGINEERING
COSTS NOT BE INCLUDED FOR RATE MAKING?

Since the last rate case, DHEC issued and CWS agreed to two (2) Consent Orders
which document CWS violated its NPDES permit at the Company’s Friarsgate WWTF.
See Surrebuttal Exhibit MPS-4 for a copy of the Consent Orders 16-039-W and 17-060-
W. It appears from ORS’s review of the six (6) WK Dickson invoices the Company

retained a licensed professional engineering firm to perform certain services related to the

THE OFFICE OF REGULATORY STAFF
1401 Main Street, Suite 900
Columbia, SC 29201
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Consent Orders. Specifically, DHEC Consent Order 16-039-W, executed December 22,

2016, requires CWS, among other things, to:

1)

2)

3)

Within thirty (30) days of the execution date of this Order submit to the Department
an updated Operation and Maintenance (O&M) Manual with standard operating
procedures (SOPs) and checklists for the operation of all aspects of the WWTF
treatment processes and sludge management, to include at a minimum, process
control observations, testing schedules, bench sheets, log entries, etc. as prescribed
by a S.C. Registered Professional Engineer. The O&M Manual shall be reviewed
and approved by the Department. Upon Department approval the updated O&M
Manual shall be implemented by CWS;!

For a period to be determined by the Department, but no later than the term of this
order, utilize the services of an independent certified operator, under the direction
of a S.C. Registered Professional Engineer, to operate the WWTF;? and,

Within thirty (30) days of the execution date of the Order, submit a staffing plan to
address adequate operations and maintenance at the facility. Once approved by the
Department, implement the staffing plan.®

Additionally, DHEC Consent Order 17-060-W executed on July 31, 2017 required

CWS to, among other things; “...develop and implement the Sewer Overflow Response

Program and the WWCS Training Program...”*

! Consent Order 16-039-W; p. 4 paragraph 1
2 Consent Order 16-039-W, p.7, paragraph 7
3 Consent Order 16-039-W, p.7, paragraph 8
4 Consent Order 17-060-W, pp. 5-9, paragraph 3

THE OFFICE OF REGULATORY STAFF
1401 Main Street, Suite 900
Columbia, SC 29201
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CWS has an obligation to operate the water and wastewater systems in compliance
with all federal, state and local laws and regulations. It is reasonable then for CWS
customers to have an expectation that, in exchange for the rates paid to CWS, the Company
will fulfill its obligation to provide safe, reliable and high-quality utility service in
compliance with federal, state and local laws and regulations. It is ORS’s position that the
DHEC Consent Orders demonstrate that CWS did not fulfill its obligation to its customers.
Furthermore, the elements incorporated in the Consent Orders as outlined above, indicate
that DHEC determined CWS’s staff could not provide “adequately operations and
maintenance at the facility.”

ORS’s recommendation to remove the $306,552 from gross plant in service ensures
the ratepayers are not impacted by the Company’s failure to fulfill its obligation to provide
safe, reliable and high-quality service.

DO YOU HAVE ANY OTHER COMMENTS RELATED TO THE ORS
ADJUSTMENT TO REMOVE $306,552 IN ENGINEERING COST?

Yes. If the WK Dickson invoices relate to day-to-day operations and maintenance
type services such as was required by the Consent Order, the Company should record those
expenses as Operations and Maintenance. The Company has requested recovery of these
invoices as Gross Plant in Service which is incorrect if the services related to day-to-day
operations of the plant such as development of an Operations and Maintenance manual and
oversight of a certified operator.

WHY DID ORS RECOMMEND AN ADJUSTMENT IN LATE FEE REVENUE?

THE OFFICE OF REGULATORY STAFF
1401 Main Street, Suite 900
Columbia, SC 29201
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A. It is ORS’s position that an adjustment to late fee revenue to reflect the impact of

the Company’s proposed rate increase is appropriate. There is a direct correlation between
the total revenue billed by a company and the expected late fees to be charged to customers.

In addition, ORS recognized the impact of the proposed rate increase in an
adjustment to the Company’s uncollectible accounts as noted in ORS adjustment 41
contained in Audit Exhibit ZJP-1. CWS did not object to that adjustment in its rebuttal
testimony. ORS’s adjustment to late fee revenues is further supported by case law which
states ““... Absolute precision is not required, so long as adjustments are known and
measurable within a degree of reasonable certainty.” Porter v. South Carolina Public
Service Com’n 328 S.C. 222, 493 S.E.2d 92 (1997).
HAS ORS REVIEWED THE COMPANY’S PROPOSAL TO APPLY A TAX
MULTIPLIER TO CIAC TO ACCOUNT FOR STATE AND FEDERAL TAXES?

Yes. ORS has reviewed the Company’s proposal to apply a tax multiplier to CIAC
to account for the recent change in tax law. The change in tax law requires any CIAC
(including tap fees and plant impact fees) to be taxed at the applicable federal and state
rates. The formula proposed by CWS results in an applicable 33.24% increase on any CIAC
received from new customers or developers. The tax multiplier will allow the Company to
continue to book the full amount of the CIAC as allowed by their current tariff, and directly
pay for any tax costs. ORS agrees that this additional tax burden should be borne by the
customer responsible for those costs, not the entire customer base.

ORS does not object to the addition of a tax multiplier to the Company’s tariff. The

proposed modification (a) does not change a rate applicable to any current customer, and

THE OFFICE OF REGULATORY STAFF
1401 Main Street, Suite 900
Columbia, SC 29201
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(b) would not generate operating revenue for the Company but only passes through to
future customers, developers, or others increases in expenses directly attributable to the
extension of service to such future customers, developers, or others.

HAS ORS ANALYZED THE REVENUES COLLECTED BY THE COMPANY
ATTRIBUTED TO FEDERAL INCOME TAX?

Yes. To incorporate all known effects of the Tax Cuts and Jobs Act, ORS calculated
an estimate of the revenue amount billed to CWS customers which can be attributed to the
changed in federal income tax rate from 35% to 21%. ORS’s estimated tax differential
calculation is based on revenue billed to customers by the Company from January 1, 2018,
through the effective date of new rates based on S.C. Code Ann. Laws § 58-5-240(C) which
is May 10, 2018. The calculation used by ORS is the amount of revenue billed at the current
rates which reflect a 35% federal income tax rate less the amount of revenue billed at the
current rates using a 21% federal income tax rate.

Surrebuttal Exhibit MPS-5 demonstrates ORS’s calculation of $1,267,425 of
revenue attributed to the federal income tax change generated through the expected date of
the Commission Order. ORS recommends this amount be placed into a regulatory liability
and amortized over three (3) years to coincide with the timing related to the proposed
amortization schedules for both rate case expenses and unprotected Accumulated Deferred
Income Tax (“ADIT”). This amortization of $422,475 is reflected as an adjustment to the
Company’s operating revenue and is reflected on ORS witness Payne’s Surrebuttal Exhibit

ZJP-1.

THE OFFICE OF REGULATORY STAFF
1401 Main Street, Suite 900
Columbia, SC 29201
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Q. DO ALL THE PROPOSED ADJUSTMENTS RELATED TO THE TAX CUTS AND

JOBS ACT ADDRESS THE ISSUES OUTLINED IN ORS’S PETITION FILED IN
DOCKET NO. 2017-381-A?

Yes. If all the adjustments related to the Tax Cuts and Jobs Act recommended by
both ORS and CWS are incorporated, they will fully address the proposal made by ORS in
Docket No. 2017-381-A. Due to the estimates and timing of the Commission order in this
Docket and Docket No. 2017-381-A, true-up adjustments may be necessary in the
Company’s next general rate proceeding to account for exact impacts.

DOES THIS CONCLUDE YOUR SURREBUTTAL TESTIMONY?

Yes.

THE OFFICE OF REGULATORY STAFF
1401 Main Street, Suite 900
Columbia, SC 29201
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Office of Regulatory Staff
Carolina Water Service, Inc. Surrebuttal Exhibit MPS-1
Docket No. 2017-292-WS

AUDIT REQUEST #30

ORS AUDIT DEPARTMENT REQUEST FORM

Carolina Water Service, Inc.
Docket No. 2017-292-WS

Please acknowledge receipt of request by email.

DATE: March 14, 2018

TO: Michael Cartin
FROM: Zac Payne

AUDIT PURPOSE: 1-20 Litigation Costs

REQUEST THE FOLLOWING ITEMS BE PROVIDED BY: 3/19/2018
REQUEST DESCRIPTION:

Please provide the most recent total of 1-20 litigation costs that CWS is seeking amortization of in this
docket. Provide the GL and all invoices supporting this total.

Response: Provided hard copies to be picked up when finished reviewing.

Further, identify specifically all legal defense cases for which these costs were incurred, and provide a
brief description/background for each. Provide a breakdown showing how much of the total litigation costs are
attributable to each case you have identified.

Response: Below is a summary of all legal defense cases for which these costs were incurred with a
brief description/background.

1. CRKv. CWS — Action brought in federal court against CWS for injunctive relief to
stop the discharge into the Lower Saluda River from the 120 system and alleging
violations of the permit.

Town of Lexington v. CWS — Town’s condemnation proceeding for the 120 system
ALC — review of DHEC’s denial of our permit renewal for the 120

ALC — Town’s challenge of the DHEC order relating to the 120 connection

CWS v. EPA, Town of Lexington — Federal Court action CWS brought against EPA
and Town of Lexington requesting an injunction to compel the Town connect the 120
to the system or declare the Town’s contract with Cayce invalid for its interference
with the Town’s obligations as DMA under the 208 plan

agkrwm
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Of the costs that CWS is seeking amortization of in this docket $925,886.54 is associated
with cases 1,3,4, and 5 above all regarding 1-20 Litigation Fees. This is referencing all costs
from August 2017 back to the last rate case and using an approximation of 20% of Willoughy
and Hoefer invoices provided after that date.

Roughly 80% of John Hoefer’s time was spent working on the condemnation case after
receiving the notice of condemnation. In reference to the condemnation proceeding the
Company is seeking amortization expense for $72,719.60 of legal fees.

Page 1 of 3



Office of Regulatory Staff
Carolina Water Service, Inc. Surrebuttal Exhibit MPS-1
Docket No. 2017-292-WS

On the attached excel sheet labelled “ORS Audit Request 30” all dollars highlighted in
yellow make up costs associated with cases number 1,3,4, and 5 above. Unhighlighted
dollars are associated with the condemnation.

Please let me know if you need more detailed information. Thanks.

Thank you,
Zac Payne
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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

CONGAREE RIVERKEEPER, INC., Civil Action Number: 3:18v-00194MBS

)
)
Plaintiff, )
) ORDER AND OPINION
VS. )
)
CAROLINA WATER SERVICE, INC., )
)
)

Defendant.

On Anuary 14, 2015, Plaintiff Congaree Riverkeeper, Inc. (“Plaintiff’) sued Defendant
Carolina Water Service, Inc. (“Defendant”) for violations of the Clean Water Act (“CWA”), 33
U.S.C. 88 1251 et se(R012).In Claim I, Plaintiff claims that Defendant violated its National
Pollutant Discharge Elimination System (“NDPES”) permit by failing to connect its wastewater
treatment plant (“WWTP”) to the regional system. In Claim Ill, Plaintiff asserts Defendant
violatedthe effluent limitations allowed under Defendant’s NDPES permit. Plaintiff moves for
summary judgment on Claims | and Ill. ECF No. 57. Defendant moves for summary judgment
on Claim I. ECF No. 58.

On August 1, 2016, the South Carolina Department of Health and Environmental Control
("DHEC”) denied Defendant’s permit renewal request. ECF No. 64-1. On September 7, 2016,
the court issued a text order requiring each party submit a supplemental brief on the impact of
DHEC's decision to deny the permit renewalthe present case. Both parties asserted that
DHEC's decision not to renew does not affect the current case. ECF No 64 at 5 (Plaintiff's

supplemental brief); ECF No. 65 at 1 (Defendant’s supplemental brief).

! Paintiff consented to dismissal of Claim Il at the motion to dismiss hearing held on June 18,
2015. See ECF No. 21 at 2.
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For the reasons set for below, the court grd&taintiff's motion for summary judgment
and denies Defendant’s motion for summary judgment. The court finds there is no genuine issue
of material fact that Defendant violated the terms of its NDPES permit by failing to connect to
the regional system. The court finds there is no genuine issue of material fact that Defendant
exceeded its effluent limitations and Defendant cannot demonstrate the affirmative defense of
“upset.”

l. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff is a 8 501(c)(3) ndier-profit organzation that works to protect and improve the
environmental status and recreational uses of the Congaree, Lower Saluda, and Lower Broad
Rivers in South Carolina. ECF No. 1 at { 12. Plaintiff's board, staff, and members live near and
regularly visit the Lowr Saluda River and intend to visit that river in the future. ECF No. 1 at
14. Defendant owns and operates wastewater treatment plants (“WWTPs”) and other associated
facilities as a public utility pursuant to South Carolina Code Annotated 88 58-3-5(6), 58-3-10(4).
ECF No. 58-1 at 5. The Public Service Commission of South Carolina (“PSC”) has exclusive

jurisdiction to regulate public utilities in South Carolina, including the oversight and approval of
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any agreement or contract affectagublic utility’s abilityto provide sewer service to citizens.
ECF No. 58-1 at 6 n.6. PSC issued Defendant's WWTPs operating certificates of public

convenience and necessity. ECF No. 58-1 at 5.

1/ 10 /| ebed

Central Midlands Counsel of Governments (“CMCOG”) is tasked with conductitey wa
quality planning and management for the Midlands region of South Carolina. See ECF No. 58-1
at 34. The Town of Lexington (“Town”) falls within the Midlands region and was chosen as the
Designated Management Agency (“DMA”) and regional provider of eveeter collection by

the CMCOG, in consultation with the governor, pursuant to 33 U.S.C. § 1288(a). ECF No. 58-1
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at 4 n.3. DHEC has the overarching responsibility of regulating activities affecting water quality
and establishing classifications and standards. DHEC's issues NDPES permits. Any DHEC
decision may be appealed to an administrative law court (“ALC”). The ALC decision may then
be appealed to the South Carolina Board of Health and Environmental Control (“Board”).
Finally, any Board decision may be appealed to a South Carolina circuit court.

In 1979, pursuant to CWA § 208, 33 U.S.C. § 1288, CMCOG drafted The 208 Water
Quality Management Plan for the Central Midlands Regtbe (208 Plan”) a waste treatment
and water quality plan for the region. The 208 Plan was most recently updated in 2004. In the
208 Plan, CMCOG states a general policy to consolidate smaller facilities into regional systems.
ECF No. 58-1 at 4.A 1993 revision of the 208 plan designated a facility owned by the City of
Cayce, South Carolina, as the regional treatment facility (“RTF”) that would service the
Midlands region. ECF No. 58-1 at 5.

Defendant owns and operates a WWTP in Lexington County, South Carolina, known as
the 20 Plant. IIDHEC issued NPDES Permit No. SC0035564 (“the Permit”) to Defendant on
November 17, 1994, (effective January 1, 1995). ECF No. 57 at 4. The Permit was modified in
April 1996 and was due to expire on September 30, 1999. ECF 57-1. The Permit authorizes
Defendant to discharge wastewater from t26 Plant into the Lower Saluda River subject to

effluent limitations and monitoring requirements. Importantly, the Permit provides that “[i]n
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accordance with the [208 Plan], the [I-20] facility is considered a teanptreatment facility

that will be closed out when the regional sewer system is constructed and available.” ECF No.

2 “Small, public or private domestic wastewater treatment facilities are considered temporary
facilities. When a regional wastewater collection system, public or private, beewa&ble,
these facilities will be required to connect to that system.” 288 & 44.
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57-1. Defendant’s permit was to expire when the regional system received its permit to operate.
Id.
On April 7, 1999, Town completed construction on the regional sewer line and received a

Permit to Operate from DHEC. ECF No. 58-1 at 6. On April 21, 1999, DHEC informed

0z - @314 ATIVOINOYLO3 TS

Defendant and Town that the regional system received its permit to operate and that Defendant
construction permit to connect to the regional system was approved. ECF Nos. 65-4, 65-5. Town
and Defendant were unable to agree on the terms of a connection. ECF No. 65 at 2. Defendant
never constructed the pipeline to connect to the regional syste@n ltuly 16, 1999, and

August 24, 1999, Defendant sought a major modification t&#rmit that would allow the20

Plant to continue operating indefinitely as Defendant negotiated with Town and sought PSC
approval to connect to the regional system. ECF 61-2 at 24—-25. DHEC defeeddd’'s major
modification requests on the basis that Defendant did not provide good cause for its requests.
ECF 614 at 2. In February 2000, DHEC found that Defendant was in violation of the Permit due
to Defendant’s failure to connect to the regionatem and for exceeding permitted discharge
levels. ECF No. 61-5. In February or March 2000, Defendant appealed denial of the
modification, denial of permit reissuance, and issuance of violations to the ALCaB#ma

Water Service v. S.C. Dept. of Health and Environ. Confol 99ALJ-07-0450, 2002 WL

385126 (S.C. Admin. L. Judge Dikeb. 25, 2002) [hereinafter 2002 ALC Decision].

1140 61 dbed - SM-262-L10C # 1934900 - DSOS - Nd 01:€ 92 YoielN gl

In July 2000, DHEC and Town entered into an agreement that (1) noted Town’s regional
system had insufficient capacity bandle the wastewater from Defendant’s system, (2) noted
PSC must approve any agreement between Town and Defendant, and (3) required Town to offer
Defendant a contract by August 5, 2000. ECF No. 65 at 3. Town and Defendant came to an

agreement and submitted said agreement to PSC (Docket No. 2000-425-S); however, Defendant
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withdrew the agreement from consideration in January 2001 pending consideration of Defendant
and Town'’s joint amendment to the 208 PlanTlde amendment from Defendant and Town
proposed that the I-20 Plant be designated as a permanent treatment facility and not be required
to connect to the regional facilitid.

On March 22, 2001, CMCOG approved the joint amendment to the 208 Plan. ECF No.
58-1 at 7. Howeer, DHEC refused to certify ghamendment. ECF No. 58-1 at 7. In August 2001
Defendant, Town, and CMCOG filed a petition in the ALC protesting DHEC's refusal to certify
the proposed amendment. The Lexington County Joint Municipal Water and Sewer Commission
intervened. See CMCOG v. DHERos. 01ALJ-07-0363-CC, 01ALJ-07-0364-CC, 01ALJ-07-
0365-CC, 01ALJ-07-0433€CC, 2002 WL 31716469 (S.C. Admin. L. Judge. Div. Oct. 22, 2002).

On February 25, 2002, the ALC issued a decision on Defendant’s appeal of DHEC'’s
denial of the modification, denial of permit reissuance, and issuance of violations. The ALC
deferred to CMCOG'’s finding that Defendant was in conformance with the NDPES permit until
February 24, 2000, because the regional system was not available for connection. Carolina
Water Service, 2002 ALC Decision at *4, *6. Further, the ALC modified the permit compliance
schedule requiring Defendant connect to the regional systeat.9dEssentially, the ALC
ordered that Defendant was under an “on-going obligation to negotiate an agreement and to

continue to seek an agreement between [Defendant] and [Town] that will be approved by the

/140 0z dbed - SM-262-210C # 193900 - DSOS - INd 01:€ 92 UdJelN 810z - a31Id ATIVOINOYLO3 T3

PSC.” Id.at 10. The order then states specific timeframes if PSC approves of an agreement.
Alternatively, the ALC held that if PSC denies the connection agreement, then the permit will
expire after one hundregighty days of the final PSC Order. Id.

Defendant and DHEC both appealed to the DHEC Boardli@arWater Service v. S.C.

Dep’t of Health and Environ. ControNo. 99ALJ-07-0450, ECF No. 18-(DHEC Board Order
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March 15, 2004) [hereinafter 2004 Board Ofdéhe DHEC Board reversed the ALC’s holding
that Defendant’s permit would expire one hundegghty days after a PSC denial but otherwise
affirmed the ALC’s amended schedule to connect to the regional system—including Defendant’s
on-going obligation to negotiate with Town for an acceptable contractt .

In 2002, Defendant submitted the 2000 interconnection agreement to PSC for approval,
with modifications to the customer rate. PSC refused to approve the interconnection, finding the

proposed agreement against the public interest. In re Application of Carolina Water ,S¢ovice

0L:€ 92 UdIeN 810¢ - A3TId ATIVOINOH1LO3 13

2002-147-S, 2003 WL 26623818 at *5 (S.C.P.S.C. 2003). PSC found that Defendant agreed to
pay too high a rate for the service received and Defendant’s customers, in effect, would subsidiz%
the regional system. lét 6. PSC denied Defendant and Town’s alternative plan, which would
sell one of Defendant’s other facilities and designate geR{ant as a permanent treatment
facility. Id.

In August 2009, the City of Cayce, Town, and the Lexington County Joint Municipal
Water and Sewer Commission entered into a contract to expand the capacity of the Cayce
regional treatment plant. See ECF No. 58-3. The construction of the expansion was financed

through issuance of tax-exempt bonds with restrictive covenants designed to preserve the bonds

- SM-262-L10C #19X400Q - OSdOS -

tax-exempt statu$. ECF No. 58-3 at 38—39. One condition is a restriction on the amount of

wastewater from “Private Business Use” that can be trelatedPrivate Business Use” includes

1/ 10 |z abed

a private utility like the20 Plant. Id. see also ECF No. 58-1 at 9. Town covenanted that it
would not enter into any contract or agreement for sale of its wastewater services or allocated
capacity that constitutes a “Private Business Use.” ECF N8.&89. If Town contracted with

another party for awtity that constituting “Private Business Use,” the contract “may cause the

3 As this was in 2009, Town knew of Defendant’s requirement to connect to its regional system.
6
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interest on [b]Jonds to be included in the gross income of the holders,” thereby, extinguishing the
bonds’ taxexempt status. See ECF No. 58-3 at 38.

Defendant did not engage in negotiations with Town after the denial by PSC in 2003 until
2014, after Plaintiff served its notice of intent to sue under the CWA. See ECF No. 58-1 at 8. In
July 2012, Defendant again inquired into making the 1-20 Plant into a permanent facility and
statedto DHEC that it had not had “any recent discussions with [Town] about hooking up to [the
regional] system.” ECF No. 57-4.

On November 6, 2013, Plaintiff served on Defendant and DHEC notice of intent to sue
under the CWA. ECF No. 58-1 at 10. Plaintiff asserted that Defendant was in violation of
NPDES Permit SC0035564 since it has failed to eliminate its discharge into the Saluda River.
ECF No. 58-1 at 10.

On March 21, 2014, Defendant initiated negotiations with Town regarding a possible
connection to the regional system. No. 58-5. On May 8, 2014, Town responded that it was not
interested in an interconnection at the time. ECF No. 7-10.

On July 31, 2014, Defendant and Town entered into a confidentiality agreement to
negotiate a sale of the2D Plant ECF No. 58-6. Town was interested in acquisition of the 1-20
Plant only if it also acquired another facility owned by Defendant, the Watergate system. ECF

No. 58-7. Before engaging in further negotiations Defendant requestedoindorg letter

1140 gz 9bed - SM-262-210T # 19900 - DSOS - INd 01:€ 92 UdJelN 810Z - a31Id ATIVOINOY L0313

“indicating that a $13.5 Million price is within a reasonable range of value that the Town would
be willing to consider paying.” Id. Town declined to enter into a non-binding letter of agreement,
stating it was unable to determine if that price was within a reasorsaige without other
information. ECF No. 58-7. Defendant provided Town with maps of the system, as requested.

ECF No. 58-7. In December 2014, Defendant provided Town with additional information on the
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number of customersyearly revenue, yearly cosemdother data. ECF No. 58-8. Town did not
respond to Defendant about the proposed price and did not make an offer for the systems. ECF
No. 58-1 at 11.

In July 2015, Defendant submitted a draft permit renewal to DHEC, which sought to add
that “[tjJo connecta the Town DHEC recognizes that [PSC] must approve an agreement related
to connection to the regional sewer line.” ECF No. 65-8 at 34. DHEC issued a fact sheet noting
that Defendant would need PSC approval and that DHEC does not have the authority to force
Defendant and Town make a connection agreemersdt #l. On August 25, 2015, DHEC held a
public hearing to elicit public feedback on Defendant’s permit renewal request. ECF No. 65 at 7.
Approximately 285 individuals attended the hearing, including numerous public officials. ECF
No. 64 at 3. Almost all attendees advocated for denial of the renewal pernittCEINo. 58-18
at 4.

On September 3, 2015, Defendant unilaterally filed an application with PSC seeking
approval of an interconnection agreement at the gatddreatment rate Town charged
Defendant for another system. ECF No. 34-1 (PSC Docket No. 2015-327-S). Defendant did not
seek Town’s approval before submitting the application. ECF No. 58-10 at 2.

On September 4, 2015, DHEC issued a notice of intent to deny the renewal permit. ECF

No. 3341 at 1. DHEC determined Defendant was ineligible for a permit renewal because

11 J0 €7 dbed - SM-262-210C # 19900 - DSOS - INd 01:€ 92 UdJelN 810z - a31Id ATIVOINOYLO3 T3

Defendant’s permit required Defendant to connect to the regional system once the system was
operational and Defendant failed to do so. ECF No. 33-1 at 1.

On September 9, 2015, Defendant sent Town a letter requesting interconnection on the
terms set forth in the September 3, 2015, application. ECF No. 58-9. Town declined any interest

in an interconnection agreement as the terms did not accurately reflect current costs. ECF No.
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58-10 at 2—-3. Town indicated a continued interest in acquisition of the 1-20 Plant, but only if
Defendant agreed to pay a portion of Town’s due diligence. ECF No. 58-1 at 12-13. Defendant
responded that it was not interested in such an agreement. ECF No. 58-1 at 12.

On November 10, 2015, South Carolina Office of Regulatory Staff organized a meeting
to facilitate negotiations between Defendant and Town. ECF No. 65 at 8. At this meeting,
Town’s limiting contractal and bond covenants were discussednldanuary 2016,

Defendant’'s PSC application was dismissed without prejudiccESEdNo. 65-8 at 74. Between
April 2016 and July 2016, DHEC conducted numerous mediation sessions between Defendant
and Town. ECF No. 65 at 9.

On August 1, 2016, DHEC formally denied Defendant’s permit renewal request. ECF
No. 64-1. As part of DHEC’s denial, DHEC required Defendant and Town submit a coordinated
plan for Defendant to connect to the regional treatment facility withtg deys. ECF No. 64-2
at 5. If DHEC did not approve that plan, an amended plan must be resubmitted within fifteen
days.ld. Finally, Defendant’s plant must be connected to the regional system and cease
discharge within twelve months. IDefendant appealetkenial of permit reissuance to ALC on
September 21, 2016. ECF No. 65 at 10.

To date, there has been no interconnection agreement or acquisition agreement for the I-

20 Plant and Defendant continues to discharge water into the Saluda River. Defendant is
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permitted limited discharges into the Saluda River. Defendant has exceeded those discharge
limits twentythree times between 2009 and 2013. ECF No. 1-3.
I. LEGAL STANDARD
The court shall grant summary judgment if “there is no genuine dispute as to any material

fact andthe movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56. The judge
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does not weigh evidence but determines if there is a genuine issue fohma@tson v. Liberty
Lobby 477 U.S. 242, 249 (1986). The party seeking summary judgment bears the initial burden
of coming forward and demonstrating an absence of a genuine issue of material fact. Celotex
Corp. v. Catrett477 U.S. 317, 323 (1986). Once the moving party has met its burden, the
nonmoving party must affirmatively demonstrate that there is a genuine issue of material fact for
trial. Matsushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). The
court should grant summary judgment if a party fails to “establish the existence of an element
essential to that party’s case, and on which that party will bear the burden of proof at trial.”
Celotex Corp.477 U.S. at 322.

1. ANALYSIS

Plaintiff moves for summary judgment on Claims | and Ill. Plaintiff argues that there is

no genuine issue of material that (1) Plaintiff has standing to sue, (2) Defendant was required to
connect to the regional treatment facility under the 1994 Permit, and (3) Defferalated the
effluent limitations requirement on twenrtilyree occasions. Defendant moves for summary
judgment on Claim I. Defendant claims there is no genuine issue of material fact that (1) Plaintiff
lacks standing, (2) Plaintiff is barred by the datof limitations, (3) the 2002 modifications to
the permit apply and Defendant is in compliance with the modified terms, or if the 1994 Permit

applies, Defendant is in compliance with the 1994 Permit as well. Defendant argues there is a
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genuine issue of aterial fact whether it has an “upset defense” to its effluent limitations

violations.

10
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A. Claim I: Violation of Connection Reguirement

1. Plaintiff Not Barred by Statute of Limitations
Defendant asserts that the alleged violation of failure to connect occurred more than five
years prior to the filing of the complaint; therefore, Plaintiff's action is barred by the statute of
limitations. At the motion to dismiss stage, the court heltttieviolation is ongoing, thus not
barred by the statute of limitations.

Defendant also argued that Plaintiff’s first cause of action was barred by the five-
year statute of limitations contained in 28 U.S.C. 8§ 2462. Plaintiff countered that
the alleged violation was a continuing violation. Citizen-plaintiffs show an
ongoing violation “either (1) by proving violations that continue on or after the
date the complaint is filed, or (2) by adducing evidence from which a reasonable
trier of fact could find a continuing likelihood of a recurrence in intermittent or
sporadic violations. Intermittent or sporadic violations do not cease to be ongoing
until the date when there is no real likelihood of repetition.” Chesapeake Bay
Found., Inc. v. Gwaltney of Smithfield, Ltd., 844 F.2d 170, 171-72 (4th Cir.
1988). Assuming for the purposes of the motion to dismiss that Defendant’s
failure to connect its facility to the regional system is a violation of the permit, the
Court concluded that the violation as alleged isoomgbecause discharge from

the facility is alleged to be regularly entering the Lower Saluda River.

ECF No. 21.
The court declines to disturb its prior holding. Plaintiff is not barred by the statute of
limitations as the failure to connect is an ongowolation.
2. Standing

At the motion to dismiss stage, the court stated that Plaintiff had standing and denied
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Defendant’s motion to dismiss without prejudice. Defendant moves for summary judgment that
Plaintiff lacks standing. Plaintiff must demonstrate that it has standing to bring the case. Plaintiff
asserts associational standing. To demonstrate associational standing, Plaintiff must show “(a) its
members would otherwise have standing to sue in their own right; (b) the interests it seeks to

protect are germane to the organization’s purpose; and (c) neither the claim asserted nor the

11
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relief requested requires the participation of individual members in the lawsuit.” Am. Canoe
Ass’n v. Murphy Farms, Inc., 326 F.3d 505, 517 (4th Cir. 2003) (qubtiimg v. Wash. State
Apple Advert. Comm’n, 432 U.S. 333, 343 (1977)).

A member has standing to sue in their own right where he or she can establish the three
elements of Article Ill standing: (1) injury, (2) traceability, and (3) redressability. Lujan v.
Defenders of Wildlife504 U.S. 555, 560 (1992). A plaintiff bears the burden of establishing
injury, traceability, and redressabilityl. at 560-61. Plaintiff asserts that its members have
“suffered injuries that are fairly traceable to the discharges from-2 Plant], and a court
order would redress these injuries.” ECF No. 57 at 9. Defendant argues that Plaintiff fails to
demonstrate that the alleged injuries were caused by Defendant rather than third parties not
before the court, Town and PSC. Defendant aegues that Plaintiff fails to demonstrate that its
injuries would be redressed by a favorable decision, because redressing Plaintiff's alleged injury
involves third parties, Town and PSC. ECF No. 58-1 at 31-32. For the reasons set forth below,
the court finds that Plaintiff's injuries are traceable to Defendant and can be redressed by this
court.

a. Injury
To demonstrate legal “injury,” the plaintiff “must have suffered ‘an injarfact'—an

invasion of a legally protected interest which is (a) concredeparticularized . . . and (b) actual

1140 /g dbed - SM-262-L10T # 19900 - DSOS - INd 01:€ 92 UdJelN 810z - a31Id ATIVOINOYLO3 T3

or imminent, not ‘conjectural’ or *hypothetical.Lujan, 504 U.S. at 560 (internal citations

omitted). In an environmental case, “plaintiffs adequately allege injury when they aver that they
use the affected area and are persons ‘for whom the aesthetic and recreational values of the area
[are] lessened™ by the alleged activity. Friends of the Earth, Inc. v. Laidlaw Environ. Servs.

(TOC), Inc, 528 U.S. 167, 183 (2000) (stating that plaintiffs who avoid using the portion of the
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river due to concerns about discharges from the facility sufficiently allege inMeyg
speculative intentions, such as the intent to visit the area “someday” are insufficient to
demonstrate a concrete injury. Segan, 504 U.S. at 564.

Here, Plaintiff's members specify their use of the river and their attempts to avoid the
river in the area of the20 Plant discharge pipe. Regan Norris often fishes and kayaks in the
Lower Saluda River; however, he tries to avoid kayaking near the discharge pipe and is
concerned about eating fish from the river. ECF No2 B51 56. Amanda Odum ads
kayaking and canoeing in the Lower Saluda River near the 1-20 Plant discharge pipe. ECF No.
15-3 at | 6. Bill Stanglarses the Lower Saluda River but avoids contact with water near the 1-20
Plant discharge pipe. ECF No. 45t  3-4. Hartley Barber owns a tour guide company that
provides guided tours of the Lower Saluda, and tells clients to avoid that section of the river
when the pipe is discharging wastewater. ECF N &641 35. Each of the Plaintiff's
members also state aesthetic issues thghwvater’'s appearance and smell.

Defendant makes a conclusory statement that Plaintiff has not shown sufficient injury.
ECF No. 581 at 31 n.28. Defendant attempts to cast Plaintiff's cited declarations as lacking
personal knowledge and offering legal conclusions. ECF No. 60 at 25. The court disagrees.
Plaintiff has demonstrated that its members use the affected area, thus have personal knowledg

and that they avoid the area due to aesthetic and health concerns. Plaintiff has demonstrated

1110 82 9684 - SM-262-2102 # 195000 - DSOS - INd 0L:€ 92 YoJe 8102 - A3 T4 ATTVOINOYLOT 13

injury.
b. Traceability
To demonstrate “traceability,” the plaintiff must show “a causal connectiorebattihe
injury and the conduct complained of [that is] fairly trace[able] to the challenged action of the

defendant, and not . . . . th[e] result [of] independent action by some third party.” 1d.
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environmental cases, the plaintiff does not need to “show to a scientific certainty that the
defendant’s actions caused the precise harm.” S.C. Wildlife Fed’'n v. S.C. Dep’t of Trans., 485 F.

Supp. 2d 661, 670 (D.S.C. 2007). A plaintiff “need not show that a particular defendant is the

- d3and ATIVOINOYLO3 13

only cause of their injury.” Nat. Res. Def. Council, Inc. v. Watldb4 F.2d 974 (4th Cir. 1992).
However, a plaintiff must demonstrate there are not “independent actors not before the court[]
and whose exercise of broad and legitimate discretion the courts cannot presume either to contr
or to predict.” Lujan, 504 U.S. at 560.

First, the harm is traceable to Defendant. Defendant is discharging treated wastewater
into the Saluda River. While there may be additional businesses discharging into the Saluda

River, Plaintiff's memberspecifically noted the area around Defendant’s discharge pipe in their

- 0SdOS - INd 01:€ 92 Yo1eR 8102

affidavits. Seaffidavits cited supra Section lll.a.ii.1.This aesthetic injuries are traceable t
DefendantSecond, while there is more than one party required to connect the 1-20 Plant to the
regional system, the harm is still traceable to Defenddr&.Permit puts the onus on Defendant

to provide a satisfactory agreement for PSC’s approval. The prior denials demonstrate what PS
will find acceptable in a proposed agreement. Further, Defendant has the obligation to contract

with Town or take other measures to fulfill the Permit requirem®&w@gendant has kept its plant

- SN\'ZGZ'L?OZ # 1940004

open for seventeen years after it was required to connect. While regional connection does requir

other actors’ assistance and approval, Defendant cannot be rewarded for its lack of a good faith

1/ 10 6Z 9684

effort to engage in negotiations and receive the required approvals. The court finds that the
independent actors’ behavior is sufficiently predictable. The court finds that Plaintiff's injury is

traceable to Defendant’s actions.
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c. Redressability
Lastly, to demonstrate “redressability,” the plaintiff must demonstrate thatlikedy,’

as opposed to merely ‘speculative,” that the injury will be ‘redressed by a favorable decision.

Lujan, 504 U.S. at 561. The redressability requirement ensures that the plaintiff would personally

benefit in a tangible way from the court’s intervention. Friends of the Earth, Inc. v. Gaston
Copper Recycling Corp., 204 F.3d 149, 162 (4th Cir. 2000) (cWiagh v. Seldin, 422 U.S.
490, 508 (1975)). A plaintiff must demonstrate standing separately for each form of relief
sought. Sees.g., City of Los Angeles v. Lyod$1 U.S. 95, 109 (1983) (observing that
notwithstanding the fact that plaintiff had standing to pursue damages, he lacked standing to
pursue injunctive reliefisee alsd_ewis v. Caseyg18 U.S. 343, 358 n.6 (1996) (“[S]tanding is
not dispensed in gross.”). Plaintiff seeks an injunction and civil penalties. ECF No. 1 at 16.
I.  Injunctive Relief

A plaintiff seeking injunctive relief demonstrates redressability by alleging a “continuing
violation or the imminence of a future violation” of the statute at issue. Friends of the Earth,
Inc., 204 F.3d at 162 (citing Steel Co. v. Citizens for a Better B52& U.S. 83, 108 (1998)).
However, if the redress requiraction by a third party, it does not fulfill Article Il

redressability. Lujan, 504 U.S. at 569. For example, in Lujan, the requested relief required

consultation between the defendant and third party agencies that were not before the éaurt. Id.

an example, the Court of Appeals for the Fourth Circuit in Friends for Ferrell Parkoayd
that the Fish and Wildlife Service (“FWS”) was not the proper defendant because (1) a private

third party contracted to sell the land to FWS, (2) the alleged injuries were not due to FWS’s

intent to create a sanctuary, and (3) a third party city would have to develop the land. Friends for

Ferrell Parkway, LLC v. Stasket. al 282 F.3d 315, 324 (4th Cir. 2002). Therefore, any relief
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granted against defendant FWS would have no impact on the plaintiff's alleged injurisseld.
Frank Krasner Enter. Ltd. v. Montgomery Cty., 401 F.3d 230 (4th Cir 2005) (finding that third
partywas not before the court and court could not compel third party to rent space or subsidize
plaintiff).

Plaintiff asserts that, as to Claim [, redressability is shown by alleging a continued or
imminent violation. ECF No. 57 at 11; see also Gaston Co[2tef F.3d at 154. Defendant
argues that an injunction by this court for a sale, connection agreement, eminent domain action,
condemnation, or closure of the facility is too speculative or dependent upon third parties to
suffice the redressability requiremaritstanding. Defendant asserts that any agreement for
connection requires a contract with Town and PSC approval. Lastly, Defendant asserts that as
Town and PSC are not before the court, the court cannot order Town to condemn the property.
The court disagres with Defendanin Ferrell Parkway there were numerous other actors who
needed to take action counter to their stated plamsthe city’s sale of the land demonstrated
that it did not intend to develop the land. Here, the parties are in neg&titdiadhe connection
of thel-20 Plant to the regional system. The court need not compel the parties to take action
counter to their stated plans. The court may issue an injunction dictating a specific time to

connect to the regional plant that providefisient time for Defendant to contract with Town

and seek PSC approval. Relief for Plaintiff is not too speculative or dependent upon third parties.

ii.  Civil Penalties
Plaintiff alternatively requests civil penalties, j@onetary relief. “All civil penalties
have some deterrent effect.” Hudson v. United Sta@% U.S. 93, 102 (1997). Civil penalties
under the [CWA]do more than incentivize immediate compliance, they also deter future

violations. Laidlaw 528 U.S. at 186. Defendant argues standing for civil penalties for Claim |
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suffers the same defect as standing for an injunction. Should the court impose a civil penalty on
CWS for not connecting and ceasing discharges, Defendant’s compliance to avoid future
penalties would still be sulijeto an agreement with various third parties not bound by an order
of the court. Defendant has continued to engage in profitable activity, in violation of its permit,
for seventeen years. The court finds that an imposition of civil penalties is not inequitable. Such
penalties would be an incentive for Defendant to engage in further negotiations with Town.
Accordingly, civil penalties would redress Plaintiff’s injuries.

The court finds that element “(a)” of standing is metjri@ild has demonstrated injyr
traceability, and redressability. As to element /'(IPlaintiff's purpose is “protecting the natural
environment and public health.” ECF No. 57 at 12. As this matter involves water pollution, it is
germane to the association’s purpose to element “(¢) individual participation is not required
as the relief sought is compliance with the NDPES permit, not private damages or injunctions
tailored for the individual plaintiffid. at 12-13. The court finds that Plaintiff meets elements (b)
and (c) Plairtiff has organizational standing.

3. Buford Abstention

In a footnote, Defendant argui®e Burford abstention doctrine applies. ECF No158-

30 n.27¢ See Palumbo v. Waste Tech. Indus., 989 F.2d 156, 160 (4th Cir. 1993) (abstaining

where Attorney Generahould have raised issue on direct appeal or to the Clean Air Act
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regulatory bodies). Burfordbstention permits a federal court to dismiss a case only if it presents

“difficult questions of state law bearing on policy problems of substantial public import whose

4 Defendant is cautioned from making arguments in footnotes, while it saves space, arguments
contained within footnotes are generally considered with less force and make briefings difficult
to read.
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importance transcends the result in the case then at kit ‘ovould be disruptive of state
efforts to establish a coherent policy with respect to a matter of substantial public concern.”
Colorado River Water Conservation Dist. v. United Stad@4g U.S. 800, 814 (19),6see Ohio
Valley Envtl. Coal. Inc. v. Maple Coal Co., 808 F. Supp. 2d 868 (S.D.W. Va. 2011) (holding that
Burford does not apply as the issue was whether the West Virginia agency complied with CWA
permit modification requirements). Here, similar to Ohio ValRgintiff is asserting that DHEC
did not comply with CWA permit requirements and accordingly is asserting that Defendant is not
complying with the validly issued 1995 Permit. The case doelkear on difficult questions of
state law, instead it bears directly on implementation of federal law. Nor is the case disruptive of
state efforts to establish a coherent policy regarding NDPES permitting systems. Burford
abstention does not apply.
4. Violation of the CWA

The CWA isa strict liability statute. The court must determine which permit applies, the

terms of the applicable permit, and whether Defendant violated those terms.

a. 2002 Modifications

The first issue is whether the Defendant may assert that the terms state2002#C
Decision govern whether there was a violation. Plaintiff argues that Defendant cannot argue the

2002 ALC Decision mofdied Defendant’s requirements becalsfendant has “consistently
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and repeatedly admitted in prior filings to this Court that®B95 Permit is theperable permit,
and that its language controls liability.” ECF No. 59 at 4 (emphasis in original). Plaintiff asserts
that under the “law of the case” doctrine, Defendant is prohibited from modifying its argument.
ECF No. 59 at 5. Defelant argues that the court’s “jurisdiction to entertain citizen suits for

alleged violations of NDPES Permits only extends to the terms of the permit which is ‘in effect’
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a the time that the citizen suit is brought,” and the 2002 modifications were the terms in effect.
ECF No. 61 at 5. Defendant further argues that Plaintiff misstates the “law of the case” doctrine,
and that it is inapplicable to factual allegations. ECF No. 61 at 6.
“Law of the case” doctrine “posits that when a court decides upole afrlaw, that
decision should continue to govern the same issues in subsequent stages in the same case.”
United States v. Aramon¥66 F.3d 655, 661 (4th Cir. 1999) (citing Christianson v. Colt Indus.
Operating Corp., 486 U.S. 800, 816 (1988). The court has not made a determination of whether
the 1995 Permit or 2002 modifications apply. “Law of the case” doctrine is inapplicable.
However, the rule of judicial admission may apply. Under the rule of judicial admission,
“a party is bound by the admissions of his pleadings.” Lucas v. BuBWéyr.2d 1240, 1242

m

(4th Cir. 1989). A judicial admission is a “representation that is ‘conclusive in the case’ such as
“formal concessions in the pleadings, or stipulations by a party or its counsel, that are binding
upon the party making them.” Minter v. Wells Fargo Bank, N.A., 762 F.3d 339, 347 (4th Cir.
2014) (citingMeyer v. Berkshire Life Ins. G872 F.3d 261, 264 (4th Cir. 2004). In Lucas the
Fourth Circuit Court of Appeals found that there was a binding judidimission where the

issue was raised in the complaint and admitted in the answeseédalsdBrown v. Sikora &

Assocs., Inc., No. 04-0579, 2007 WL 1068241, at *4 (D.S.C. Mar. 30, 2007) (finding that

admission in amended answer and cidagn was bindhg on the party), aff @11 F. App’x 568
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(4th Cir. 2008). However, a judicial admission is only binding if the statement is “deliberate,
clear, and unambiguous.” Everett v. Pitt. Cty. Bd. of Educ., 788 F.3d 132, 141 (4th Cir. 2015);
see Fraternal Order of Police Lodge No. 89 v. Prince George’s @i F.3d 183, 189-90 (4th

Cir. 2010) (finding that party did not make judicial admission where party could have only
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preserved its objection “by continuing to argue with the court after it has already forcefull
rejected” the position).

Plaintiff asserts that the below referenced language demonstrates Defendant’s admission
that the 1995 Permit applies to this matter:

The Answer filed by CWS admits that the 1995 Permit is the relevant
document in this case, stating that its “discharge is authorized pursuant to” the
discharge permit issued by DHEC “November 17, 1994 (‘NPDES Permit
SC0035564"),” with a copy of the 1995rRet “attached hereto and
incorporated herein by reference as Answer Exhibit ‘A.” Dkt. 8 (Answer) at
2. The 1995 Permit referenced in and attached as Exhibit A to the Answer is
identical to the Permit referenced in and attached to the Complaint.

. ... The Answer goes on to repeatedly reference the language of the attached
1995 Permit as controlling. See, e.g., id. at 39 (“Defendant admits . . . that
NDPES Permit No. SC0035564 requires that the I-20 WWPT be closed out . .
..");id. (“Defendant affimatively asserts that NPDES Permit SC0035564 on

its face recognizes the-R0 Plant as regional facility); id. at § 52 (“Defendant
craves reference to NPDES Permit SC0035564 for its content and denies any
allegation [] inconsisterwith the language of sanig(emphases added). The

only version of NPDES Permit SC0035564 referenced in, discussed in, and
attached to the Answer is the 1995 Permit.

ECF No. 59 at 6-7 (emphases in original).

Plaintiff further points out that in Defendant’s motion to dismisdebdant stated that

- SM-262-L10C # 194904 - OSdOS - Nd 0L:€ 9Z UdIe\ 810¢ - A3T1Id ATIVOINOH1LO3 13

“[tIhe I-20 WWTP is authorized to operate and discharge wastewater into the Lower Saluda
River pursuant to a discharge permit issued by [DHEC] in accordance with [NDPES] under the

[CWA] and provisions of South Carolina law. See Exh. A, ‘NDPES Permit SC003%&64ed

1/ 10 G¢ abed

Nov. 17, 1994.” ECF No. 2-at 3. Defendant argues that Plaintiff fails to point to a “deliberate,
clear, and unambiguous statement that [Defendant] intended to waive the application of the
modified terms of the schedule of compliance.” ECF No. 61 at 7. Additionally, Defendant
focuses on the requirement that the court apply the permit “which [is] ‘in effect’ at the time the

citizen suit is brought.” ECF No. 61 at 5.
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In discussing whether an injunction may be granted where tre “wholly past”
violations, the Supreme Court in Gwlatney of Smithfield Ltd. v. Chesapeake Bay Foundation,
Inc., held that “[a] citizen suit may be brought only for violation of a permit limitation ‘which is
in effect’ under the act.” 484 U.S. 49, 59 (1987) (citing 33 U.S.C. § 505(f)). Defendant interprets
this to mean that the court must apply the permit in place at theheremmplaint was filedl'he
court disagrees with Defendant’s interpretation. The court finds that the Gwtaumtyvas
merely stating that the violations of the permit cannot be wholly in the pasthée must be a
chance of violations in the future. lat 59. The Court did not address which permit out of two or
more options would apply.

The court finds that judicial admission does not apply. Defendant did not explicitly state
that the 1995 Permit is the only applicable permit, Defendant merely responded (and denied) the
complaint’s allegations based on the 1995 Permit, there does not appear to be a clear and
unambiguous waiver.

b. Modification Procedures

Plaintiff next argues that the 2002 modifications cannot apply because the ntiodifica
fail to follow the proper procedure under the CWA. ECF No. 59 at 9. Federal and state
regulations govern the modification of NDPESpits.> See Citizens for a Better En®A v.

Union Oil Co. of CA83 F.3d 1111, 1120 (9th Cir. 1996). The applicable regulations require (1)
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a draft permit, (2) accompanying fact sheet setting forth the factual, legal, and policy questions
considereavhile drafting the permit, (3) public notice and comment period, and (4) the

opportunity to request a public hearing. 86eC.F.R. 88 122.62, 124.5-124.12; S.C. Code Regs.

5> Requests for modifications of NDPES permits follow the same procedures as requests for new
permits. 40 C.F.R. 88 123.25(a)(22) & (a)(25).
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88 619-125.5 to 125.13. “These regulations, both procedural and substantive, ensure that the
standard embodied in an NDPES permit cannot be evaded with the cooperation of compliant
state regulatory authorities. For instance, there are public notice requirements for a permit
modification process . . . .” Citizens for a Better ErftWA; 83 F.3d at 1120. Under 40 C.F.R. 8
124.6(e)

[a]ll draft permits prepared by EPA under this section shall be accompanied by a

statement of basis or fact sheet, and shall be based on the administrative record,

publicly noticed, and made available for public comment. The Regional

Administrator shall give notice of opportunity for a public hearing, issue a final

decision, and respond to comments.
(internal citations omitted)n United States v. Smithfield Foods Inc., the Fourth Circuit Court of
Appeals affirned the district court’s finding of improper modification because “[the defendant]
did not follow the procedures required for the modification of a permit, and none of the Board’s
Special Orders and letters were issued in accordance with the permit modification procedures.”
191 F.3d 516, 524 (4th Cir. 1999) (quotidgited States v. Smithfield Foods Inc., 965 F. Supp.
769, 787-88 (E.D. Va. 1997)); see also Waterkeeper Alliance, Inc. v. U.S. Envtl. Prot.,Agency
399 F.3d 486, 503 (2d Cir. 200P)roffitt v. Fohm & Haas 850 F.2d 1007, 1013 (3d Cir. 1988);
Citizens for a BetteEnv't-CA, 83 F.3d at 1120. If a permit modification fails to comply with the

modification procedures, especially public participation, the lawsuit will proceed on the terms of

the original permit. Riverkeeper, Inc. v. Mirant Lovett L.IBEZ5 F. Supp. 2d 337, 346 (S.D.N.Y.
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2009).

Defendant argues that it followed proper state procedures and Plaintiff's argument
amounts to an improper collateral attack on state administrative procedures. ECF No. 61 at 8.
Defendant attempts to distinguish Smithfield Foad Citizens for a Better Environmdayt

asserting that neither defendant had sought a modification tndg¢erms were changed after
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violations by either the applicable water board or a court. The court finds Defendant’s attempt to
distinguish unsuccessful. In both Smithfield Foadd Citizens for a Better Environmestéte
administrative actiomailed to comply with federal and state procedures, which is the same as the
present case. The pertinent issue is whether the modification procedures were followed in full,
which was not done in this case.

Finally, Defendant asserts that because its modification request was initially denied, it no
longer has to comport with the modification requirements of 40 C.F.R. § 124.5: “Denials of
requests for modification, revocation and reissuance or termination are not subject to public
notice, comment, or hearings.” S&&C.F.R. § 124.5(b). This isapposite. The regulation
merely states that if the permit modification is denied, the issuing body does not need to hold a
public hearing. If the permit is going to be denied, it does not change the status quo and public
input in unnecessary. Howeverthere is a modification to the permit, there must be a public
hearing (if sufficient public interest). Accordingly, the proper procedure would have Defendant
appeal the denial to modify to the Board, the Board overrule the denial and then submit the
request to a public notice and comment period. The court finds proper modification procedures
were not followed; therefore, the 1995 Permit apglies.

c. Violation of 1995 Permit

i. Interpretation of 1995 NDPES Permit

/1 J0 8¢ dbed - SM-262-L10C # 193900 - DSOS - INd 01:€ 92 UdJelN 810z - a31Id ATIVOINOYLO3 T3

To interpret a provision of an NDPES permit, the court uses the same manner of
interpretation as it would interpreting contracts or other legal documents. Piney Run Pres. Ass’n

v. Cty. Comm’rs of Carrol Cty268 F.3d 255, 269 (4th Cir. 2001). If “the language is plain and

6 As the 1995 Permit applies, the court declines to consider whether the 2002 modifications
violated the CWA'’s anti-backsliding rule.
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capable of legal construction, the language alone must determine’ the permit's mdadnigy.”
270 (citing FDIC v. Prince George Cor®m8 F.3d 1041, 1046 (4th Cir. 1995)). “[E]xtrinsic
evidence may only be considered if the contraatbiguous.” Pres. Capital Consultants, LLC
v. First Am. Title Ins. Co., 751 S.E.2d 256, 261 (S.C. 203}y, an NDPES permit must be
interpreted to give full meaning and effect to all of its provisions and avoid focusing on a few
isolated provisions. Nat'l Res. Def. Counsel v. Cty. of Los Ang&lé<~.3d 1194, 1206 (9th Cir.
2013). However, if the terms of the permit are “ambiguous,” the court “must look to extrinsic
evidence to determine the correct understanding of the permiat 270 (citing Northwest
Environ. Advocates v. City of Portland, 56 F.3d 979, 983 (9th Cir. 1995)). A term in a permit is
ambiguous “if reasonable people could find its terms susceptible to more than one
interpretation.” Klamath Water Users Protective Ass’n v. Patterson, 204 F.3d 1206, 1210 (9th
Cir 1999). “[A]n interpretation which gives reasonable, lawful, and effective meaning to all the
terms is preferred to an interpretation which leaves a part unreasonable, unlawful, or of no
effect.” Restatement (Second) of Contsa®t203(a) (1981). It is a question of law whether the
language of a contract is ambiguous. S.C. Dep’t of Nat. Res. v. Town of McCle|labtille
S.E.2d 299, 302-03 (S.C. 2001).

The language at issue in paragraph 3(c) of the NDPES permit states:

Within 90 days after the issuance date of the Permit to Operate for the regional

sewer system, the Permittee will connect to the regional sewer system and cease

the discharge to the Saluda River. This permit will expire on the date of issuance

of the Permit to Opate the connection between this facility and the regional

sewer system. In accordance with the Area Wide 208 Management Plan, this

facility is considered a temporary treatment facility that will be closed out when

the regional sewer system is constructed and available.

NPDES Permit No. SC0035564, ECF No. 57-1 at 8.
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The terms in question are “connect” and “available.” The court finds that both “connect”
and “available” are ambiguous terms with reasonable interpretations by both paeiesore,
the cout will look to extrinsic evidence to determine the meaning of the terms. Additionally, the
court considers the permit in regard to the CWA'’s purpose, which is to eliminate discharges from
the nation’s waterways. 33 U.S.C. § 1251.

(1) Connect

Plaintiff argues that the term “connect” “does not specify any required means of
connection — e.g., through an interconnection agreement with the Town of Lexington; a sale of
the 20 Plant to the Town of Lexington; or other means, such as hostile or friendly
condemnation.” ECF No. 57 at 5. Plaintiff states the Permit’s requirements are to “[1] connect to

the regional sewer system and [2] cease discharge to the Saluda River” “[w]ithin 90 days after
the issuance of the Permit to Operate for the regional system.” ECF Nl & 7Pdaintiff asserts

that the Permit provides no caveats such as “if feasible” or “when an interconnection agreement
is approved by [PSC].” ECF No. 57 at 15. Plaintiff argues that the term “interconnection” as
used by Defendant is too narrow of a reading as it only “denotes adnikes agreement

whereby . . . [Defendant] would retain ownership and profits from the [Defendant’s] system.”

Defendant argues that the Permit requires physical connectipaniiaterconnection,

pointing to the requirements: “[Defendant] shall be responsible for submission of plans and

11 10 0% 8bed - SM-262-210C # 193900 - DSOS - INd 01:€ 92 UdJelN 810z - a31Id ATIVOINOYLO3 T3

specifications for the connection to the regional sewer system[,]” and “[Defendant] will connect
to the regional sewer system and cease the discharge into the Saluda River.” EGE Bi2638
Defendant further points to the 208 Plan, which states as a general rule “[w]hen a regional

wastewater collection system, public or private, becomes available, these facilities will be
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required to_connecto that system.” ECF No. 58-1 (citing ECF No. 7-6 at 44) (emphasis in
original).

Looking at the entirety of paragraph 3(c), Plaintiff asserts that the sentence cited by
Defendant are “merely explanatory phrases that do not modify the connection requirement.” ECF
No. 62 at 4. The court finds Plaintdfarguments accurately reflect the terms of the NDPES
Permit.Paragraphs 3(a) and 3(b) place the onus on Defendant to seek connection—Defendant is
required to submit plans for connection and begin construction of the connection. Further, in
1998, Defendarappeared to understand that the onus was on Defendant to connect, as
demonstrated by Defendant seeking and receiving a construction permit in 1998 to connect the I-
20 Plant. ECF No. 65-5. Defendant sought the construction permit even though there was no
connection agreement in place. See id. Defendant’s currentemgaaonflicts with the 208 Plan.

The 208 Plan clearly statdsattemporary facilities, such as Defendanyst “consolidate” with

a regional system. DHEC has repeatedly required Defendant to connect to the regional system
and cease discharging. There are numerous ways to connect to the facility. The court finds
“connect” does not mean on Defendant’s terms, nor does it infer that Defendant will have a

continuing role after connection is made.

- SM-262-L10C # 194904 - OSdOS - Nd 0L:€ 9Z UdIe\ 810¢ - A3T1Id ATIVOINOH1LO3 13

(2) Available

Plaintiff understands the term “available” to mean physically available. Defendant

1/ 10 | abed

understands the terms to mean contractually available. In 2000, DHEC charged Defendant with
violating the terms of the permit, namely failure to connect to the regional system when it
became physically available. Carolina Water Serva®2 ALC Decision at *1. The ALC Court
held that the system was not available to Defendant,radeféo CMCOG'’s determinatiothat

Defendant was in compliance with the NDPES perfditat 6. However, the court also found
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that Defendant should have submitted whatever contract it could negotiate to have “at least
attempted to reach an acceptable and timely agreemert’1dAdditionally, the ALC court
held that if PSC did not approve of theegment, Defendant’s permit would expire after 180
days.ld. at 10. The Board modified the 2002 ALC Decisignifstitutinga new compliance
schedule that merely required Defendargage in “ongoing negotiations.”

DHEC recently revoked Defendant’s NDPES permit. ECF No. 64-1RHEC

explained that Defendant has a “permit which requires connection to a regional sewer system . .

under the water quality management plan under section 208 of the CWA [Defaadant]
ineligible for reissuance of a permit once notified by the Department that a regional sewer
system is opergeinal.” ECF No. 64-1 at 3. DHEC equates the term “available” with
“operational; meaningthat the regional treatment is operating and physically available for
connection. The “permit author[’s]” interpretation is significant when determining ambiguous
permit termsSee Northwest Envt’| Advocates v. City of Portland, 56 F.3d 979 (9th Cir. 1995).
The court finds that the term “available” means physically available.

In conclusion, the court finds that Defendant was required to physically connect to the
regional system, in any manner possible, when it became physically available in 1999.

il.  Strict Liability

The CWA is a strict liability statute. ECF No. 57 at 20; see Piney, R6® F.3d at 265.
Accordingly, the “reasonableness or bona fides of an alleged violator’s efforts to comply with its
permit is not relevant in determining whether a violator is liable under the [CWA].” Friends of
the Earth Inc. v. Laidlaw Environmental Servs., 890 F. Supp. 470, 496 (D.S.C. 1995).

In determining the amount of a civil penalty the court shall consider the

seriousness of the violation or violations, the economic benefit (if any) resulting
from the violation, any history of such violations, any gdaith efforts to
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comply with the applicable requirements, the economic impact of the penalty on
the violator, and such other matters as justice may require.

33 U.S.C. § 1319(d). Generally, a fine must be imposed; however, the district court has
discretion in the amount fined. Stoddard v. Western Carolina Regional Sewer Auth., 784 F.2d
1200, 1208 (4th Cir. 1986). The court may take into account whether “levying [] syatutor
penalties would merely diminish the resources available to correct the problems caused by the
discharge.” IdThe court first considers the seriousness of the violation. The court finds that the
sewage charge is a serious violatioNext,the court calculated the economic benefit

Defendant made on the2D Plant between 2009 and 2013, which averaged $689,000 per year.
See ECF No. 58-at 811. Third, Defendant has violated its permit for over seventeen years;
however, only recently have any person or group undertaken an enforcement action. The last
enforcement action ended in 2002. In 1998, Defendant initially attempted to comply with the
permit; however, Defendant failed to undertake any attempt to comply with the permit between
2002 and 2014.astly, Defendant will need to undertake costs to correct the problems caused by
its failure to fulfill the permit requirements. Taking the above into consideration, the court orders
a fine in the amount of $1,500,000.

B. Claim Ill: Violation of Effluent Limitations

Plaintiff moves for summary judgment on Claim Ill. The court finds that there is
genuine issue of material fact that Defendant violatedffluent limitations twentyhree times
since 2009. However,Defendant argues there is a genuine issue of material fact whether

Defendant qualifies for an “upset defense.” An upset defense is an affirmative defense for

" Defendant exceeded its effluent limitations February 2009 (1), April 2009 (1), June 2009 (1),
April 2010 (2), September 2010 (1), April 2011 (3), September 2011 (1), February 2012 (1),
April 2012 (1), August 2012 (1), January 2013 (1), February 2013 (1), April 2013 (3), May 2013
(1), July 20131), August 2013 (1), February 2014 (1), January 2015 (1), October 2015 (1), and
November 2015 (1). ECF Nos. 1-3; 57-8 at 6; 57 at 22.
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Page 28 of 31

11 J0 £ 9bed - SM-262-210C # 19900 - DSOS - INd 01:€ 92 UdJelN 810z - a31Id ATIVOINOYLO3 T3



Office of Regulatory Staff
Carolina Water Service, Inc. Surrebuttal Exhibit MPS-2
Docket No. 2017-292-WS

liability for noncompliance with an NDPES permit requirement. Defendant has the burden of
proof to show

[A]n exceptional incident in which there is unintentional and temporary
noncompliance with technology based permit effluent limitations because of
factors beyond the reasonable control of the permittee. An upset does not include
noncompliance to the extent caussdoperational error, improperly designed
treatment facilities, inadequate treatment facilities, lack of preventative
maintenance, or careless or improper operation.

40 C.F.R. § 122.41(n)(1); S.C. Code Ann. Regs. 61-9.122.41(n)(1). To claim a defense of upset,
the Defendant must show compliance with the oral notice or written submission requirements.
S.C. Code Ann. Regs 61-9.122.41(n). South Carolina requires oral notice to DHEC within
twenty-four hours and a detailed written submission within five days. S.C. Code Ann. Regs. 61-
9.122.411)(6)(i). Specifically the Defendant must demonstrate:
Through properly signed contemporaneous logs, or other relevant evidence that:
0] An upset occurred and that the permittee can identify the cause(s) of the
upset;
(i) The permitted facility was at the time being properly operated; and
(i)  The permittee submitted notice of the upset as required in paragraph
(D(6)(ii)(B) of this section (24 hour notice).
(iv)  The permittee complied with any remedial measures required under
paragraph(d) [(duty to mitigate harm)] of this section.
S.C. Code Ann. Regs. 61-9.122.41(n)(3). The notice submitted to DHEC shall include (1)

description of noncompliance and its cause, (2) period of noncompliance, including exact dates

and times, (3) if noncompliance has not been corrected, the anticipated time it is expected to

/7 10 ¥ 8bed - SM-262-L10C # 19900 - DSOS - INd 01:€ 92 UdJelN 810Z - a31Id ATIVOINOYL1O3 T3

continue; and (4) steps to reduce, eliminate, and prevent reoccurrence. S.C. Code Ann. Regs. 6
9.122.41()(6). The written report may be waived by DHEC if an oral report isvedewithin
twenty-four hours.d.

Plaintiff argues that Defendant did not follow proper procedures; therefore, cannot assert

an upset defense. Defendant stated that its monitoring procedures consist of: (1) third party
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testing, (2) if there’s an effluent violation the “operator of the 1-20 Plant fills out an excursion
report noting any known condition that may have contributed to the exceedance,” (3) takes steps
to correct the exceedance, and (4) reports the exceedances on the monthly reports submitted to
DHEC. ECF No. 60-3 at 6. If the exceedance is ongoing and poses a threat to public health,
Defendant will immediately report to DHEC. Idefendant summarized the exceedance
explanations submitted to DHEC in the DMRs.Défendant alleged issues with high algae
bloom, seasonal turnover, defective “sonic unit,” excessive rainfall, extreme winter weather
conditions, and maintenance to the sewer mairatl§l.8. Defendant has not shown that it met
the requirement to report in twenty-four hours/five dé&ysDefendant fails to show there is a
genuine issue of material fact that it met reporting requiremterddaim an upset defense, the
court grants Plaintiff's motion for summary judgment on ClaimAH.explained above, CW/is
a strict liability statuteFor each effluent violatn, Defendant is fined $1,000, totaling $23,000.

IV. CONCLUSION

Based on the foregoing, Plaintiff’'s motion for summary judgmegtasted.

Defendant’s motion for summary judgment is deni&br the reasons stated above, the court
fines Defendant $1,500,000 for Defendarfdi#ure toconnect to the regional systemnd
$23,000 for Defendant’s violation of th&leent limitations, totaling $1,53,000. The fine shall

be paidto the United States Treasury. Gwaltney of ifieitl Ltd., 484 U.S. at 53 (finding that

11 J0 G 8bed - SM-262-210C # 19900 - DSOS - INd 01:€ 92 UdJelN 810Z - a31Id ATIVOINOHLO3 T3

“[i]f a citizen prevalils in such an action, the court may order injunctive ratidfor impose civil
penalties payable to the United States Treas@8/lJ.S.C.] § 1365(d)

GOOD CAUSE HAVING BEEN SHOWN THEREFORE, IT IS ORDERED that
effective April 1, 2018, Defendant Carolina Water Service, Inc. a South Carolina Corporation, its

directors, principals, officers, agents, servants, employees, representatives, successors, and

30

Page 30 of 31



Office of Regulatory Staff
Carolina Water Service, Inc. Surrebuttal Exhibit MPS-2
Docket No. 2017-292-WS

assgns, and all those acting in concert or participation with them shall be, and hereby are,
PERMANENTLY ENJOINED and restrained from:
Q) discharging any treated or untreated waste water into the Saluda River; and
(2) must connect to a regional waste water treatmpkmt,in any mannerin

accordance with the 208 Plan.

¢ Margaret B. Seymau
The Honorable Margaret B. Seymour
Senior United States District Court Judge

March 29 2017
Columbia, South Carolina
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BWK
DICKSON

PQ Box 36008, Chatiotte, NC 28236

INVOICE

David White

Utilities, Inc.

Accounts Payable
2335 Sanders Road
North Brock, IL 60062

Project 20170019.00.CA

Brefassionsl Services from January 1. 2017 to January 31, 2017

Phase 01
Professional Parsonnel

Principal
Project Enginaer
Civil Designer
Project Administrator
Senior Project Manager
Technical Manager
Totals
Total Labor

Reimbursable Expenses

Auto Mileage
Total Relmbursables

Project Manager: Stewart Hill

Hours
50
93.50
38.50
.75
136.50
7475
344.50

Batch__ /57/@5
Doc F3554 7

Remit to: W.K. Dickson & Co,, Inc.

PO Box 36005

Charlotte, NC 28236

(704) 227-3453

Due by 25th of month

January 31, 2017

Project No: 20170019.00.CA
Invoice No: 0082946

PO #237336 BU#400143

Enginesring Services - Carolina Water Services

Friarsgate WWTF Consent Order Support

Rate Amount
206.00 102.50
130.00 12,155.00
105.00 4,042.50
65.00 48.75
180.00 24,570.00
156.00 11,661.00
52579.75

52,579.75
13.38

13.38 13.38

Phase Amount $52,593.13

INVOICE TOTAL $52,593.13

FLB 4 8 207

Payments not recaived within 30 days of due date will be chargad interast.

THANK YOU FOR YOUR BUSINESS

Page 1 of 6
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py)
O
Z
' o
>
—
—
i <
WK Remit to: W.K. Dickson & Co., Inc. il
PO Box 36005 —
DICKSON Charlotte, NC 26236 m

PO Box 36005, ICharlotte, NC 26236 7)—;,;\ 0% it R riien it ;
INVOICE 770 Due by 25th of month §
— >
<

David White February 28, 2017 L
Carolina Water Service| Inc Project No: 20170019 00 CA g_
Accounts Payable Invoice No: 0083253 N
2335 Sanders Road PO No. 240090 | for)
North Brook, Ii. 80062 w
—
20 Engineering Services - Carolina Water Services ‘-'\QO o
=rZasong sarvices trom February 1, 2017 to February 26, 2017 - 3
Phase 01 Friarsgate WWTF Consent Order Support =
Professional Personnpl (I/)
: Hours Rate Amount 0 @)
Principal 125  205.00 256.25 egf,\“e T
Senior Project Englneer 1325 14800 1,961 00 « ) %)
Project Engineer 11350  130.00 14,755.00 WA W O

Civil Designer 4900 10500 5,145.00 W :
Senior Project Marlager 79.50  180.00 14,310 00 5
Technical Manage-nl 67.50 156.00 10,530.00 (@]
otals 32400 46,957.25 >
otal Labor 46,957.25 '_:ﬁ:'-

|

Reimbursable Expensps N
Courier Expense 7.72 9
Auto Mileage ; 22363 ~
Total Reimbursables 231.35 231.35 N
. ©
Phase Amount $47,188.60 II\)
| INVOQICE TOTAL $47,188.60 (0))

1
-

Project Manager: #ewart Hill 8
(0]
N
(0]

o
S,
N
N

Bateh_-1[, 377

Doc__ SY&7WY

H
Payments not receved within 30 days of due date will be charged interest THANK YOU FOR YOUR BUSINESS
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509207

EWK
DICKSON

Batch_ A 745/
Doc 80.'? o0 3

Remit to: W.K. Dickson & Co,, Inc.
PO Box 36005
Charlotte, NC 28236

PO Box 36005, Charlotta, NC 28236 e
INV o | C E Duse by 25th of month
——————
David White March 31, 2017
Carolina Water Sarvice, Inc. Project No: 20170019,00.CA
Accounts Payable Invoice No: 0083527
2335 Sanders Road PO 4 243304 ql“
North Brook, IL 60062
Project 20170019.00.CA Engineering Services - Carolina Water Services
Phase 0 Friarsgate WWTF Consent Order Suppart
Professional Personnel
Hours Rate Amount
Principal 1.50 205.00 307.50
Senior Project Engineer 25,00 148.00 3,700.00
Project Engineer 152.50 130.00 19,825.00
Civil Designer 34.50 105.00 3,622.50
Project Administrator 9.00 65.00 585.00
Senior Project Manager 112.50 180.00 20,250.00
Technical Manager 69.50 156.00 10,842.00
Totals 404.50 59,132.00
Total Labor §9,132.00
Reimbursable Expenses
Courier Expense 23.18
Auto Mileage 517.36
Total Reimbursables 540.52 540.52
Phase Amount $59,672.52
INVOICE TOTAL $59,672.52
Project Manager: Stewart Hill
RECEIVED
APR 19 2017

Payments not received within 30 days of due date will be charged interest.

THANK YQU FOR YOUR BUSINESS
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355 ?703 Batch
Doc_JG 6845

Remit to: W.K. Dicksen & Co., Inc.

bglc(:KSON Chariote, NG 28238

PO Box 36005, Charlotte, NC 28236 (704) 227-3453
| NVO'CE Due by 25th of month
David White April 30, 2017
Carolina Water Service, inc. Project No; 20170019.00.CA
Accounts Payable Invoice No: 0083725
2335 Sanders Road PO # 246210 ptg,p
North Brook, IL 60062
Project 20170019.00.CA Engineering Services - Carolina Water Services
Phase 01 Friarsgate WWTF Consent Order Support
Professional Personnel
Hours Rate Amount
Project Manager 2.00 156.00 312.00
Senior Project Enginger 26,25 148.00 3,885.00
Project Engineer 48.00 130.00 6,240.00
Project Administrator 525 65.00 341.25
Senior Project Manager 43,50 180.00 7,830.00
Technical Manager 108.25 156.00 16,887.00
Totals 233.25 35,495.25
Total Labor 35,495.25
Reimbursable Expenses
Courier Expense 7.72
Engineering Supplies 97.12
Auto Mileage 1.77
Total Reimbursabies 116.61 116.61
Phase Amount $35,611.86
INVOICE TOTAL $35,611.86
Project Manager: Stewart Hill
RECEIVED
MAY 18 2017
Payments not received within 30 days of due date will be charged interest. THANK YOU FOR YOUR BUSINESS
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%33 708

274155

Batch
Doc PU5IR
WK Remit to: W.K. Dickson & Co., Inc.
PO Box 38005
DICKSON Charlotte,NC 28238
PO Box 36005, Charlotfe, NC 28236 (204y227
lNVOlCE Due by 25th of month
David White May 31, 2017
Carolina Water Service, Inc. Project No: 20170019.00.CA
Accounts Payable Invaice No; 0084026
2335 Sanders Road PO #250029 44w
North Brook, IL 60062
Project 20170019.00.CA Engineering Services - Carolina Water Services
Phase 01 Friarsgate WWTF Consent Order Support
Professional Personnel
Hours Rate Amount
Principal 1.00 205,00 205.00
Project Manager 10.50 156.00 1,638.00
Senior Project Engineer 57.00 148,00 8,436.00
Project Engineer 186.25 130.00 24,212.50
Civil Designer 21.50 105.00 2,257.50
Technician 11.50 86.00 989.00
PeghsticaliManasgator 6.50 6500 422.50
Senior Project Mariafals 154.50 180.00 27,810.00
Total Labor 101.00 156.00 15,756.00
Reimbursable Expenses 540.75 : 81,726.50 +1.726.50
Couriar Expense 0.00 e
Regulatory Permit Feas 640,00
Auto Miteage 245.58
Total Reimbursables 885,58 885.58
Phase Amount $82,812.08
INVOICE TOTAL $62,612.08
Project Manager: Stewart Hill
RECEIVED
JUN 77 2017

Payments not received within 30 days of due date will be charged interest.

THANK YOU FOR YOUR BUSINESS
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s
Batch__ 474052
0§ '
303" poc__ 581547
WK Remit to: W.K. Dickson & Co., Inc.
PO Box 38008
DICKSON Charotn, NC. 2123
PO Box 34008, Charlotte, NC 28236 (704) 227
——
lNVOlCE Due by 25th of month
——
David White June 30, 2017
Carolina Water Service, Inc. Project No: 20170019.00.CA
Accounts Payable Invoice No: 0084280-A
2335 Sanders Road PO # 252034
North Brook, IL 60062 *os
oW
Project 20170019.00.CA Engineering Services - Carolina Water Services
=i ; ‘:l.-—.l-l g .L :l-'-' ---- I—--l-_——h—-———————-__—-——_
Phase 4] Friarsgate WWTF Consent Order Suppont
Professional Personnel
Hours Rate Amount
Principal 1.00 205.00 205.00
Senior Project Engineer 6.50 148.00 962.00
Project Engineer 29.25 430.00 3,802.50
Project Adminisirator 8.25 85.00 406.26
Senior Project Manager 62.50 180.00 11,250.00
Technical Manager 5428 156.00 8,463.00
Consul Totals 150.75 25,088.75
Consu Total Labor 25,080.75
tants
ltant/Struc
Reim 6212017 K & P Engineering, inc. STRUCTURAL SUB 630.52
Total Consultants 830.52 830.52
bursable Expansas
Courler Expense 7.72
Reguiatory Permit Fees 151.00
Auto Mileage 2,986.06
Total Reimbureables 3,184.78 3,154.78
AMOUNT DUE = $28,874.05
RCC vy
JUL 1. biiil4
Project Meneger: Stewart Hill
Payments not received within 30 days of due date will be charged Interest, THANK YOU FOR YOUR BUSINESS
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v " RECEIVED
'dhec UNES R

CAROLINA WATER SERVICE

Healthy People. Health

y (

December 29, 2016

FIRST CLASS and
CERTIFIED MAIL — 9214 8969 0099 9790 1406 9750 05

Carolina Water Service, Inc.
Attn: Bob Gilroy

150 Foster Brothers Drive
West Columbia, S.C. 29172

Re:  Consent Order 16-039-W
Carolina Water Service, Inc.
NPDES Permit SC0036137
Lexington County

Dear Mr. Gilroy:

Enclosed, please find fully executed Consent Order 16-039-W for the above referenced

facility. The Order is considered executed on December 22, 2018.

If you have any questions, please contact Mr. Paul Wise at (803) 898-4181 or by e-mail

at paul.wise@dhec.sc.gov.

Sincerely,

) 2

Adam Cannon, Manager
Bureau of Water - WP Control Division
WP Enforcement Section

(075 Jaime Teraoka, SCDHEC, WP Compliance Section
SCDHEC, BEHS Region
Michael Montebello, SCDH EC, Water Facilities Permitting
Haynsworth Sinkler Boyd, P.A., Attn: Carlisle Roberts
Carolina Water Service Inc, via Corporation Service Co., 1703 Laurel Street, Columbia SC 29201
Main File

Attachment as stated

S.C. Department of Health and Environmental Control

Page 1 of 24
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THE STATE OF SOUTH CAROLINA
BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL

IN RE: CAROLINA WATER SERVICE, INC,
FRIARSGATE SUBDIVISON
LEXINGTON COUNTY

CONSENT ORDER
16-039-w

Carolina Water Service, Inc. (CWS) owns and is responsible for the proper operation and
maintenance of the wastewater treatment facility (WWTF) located off of Irmo Drive, serving the
residences of Friarsgate Subdivision, in Lexington County, South Carolina.

CWS’s effluent limits for fecal coliform (Fecal) as contained in its National Pollutant
Discharge Elimination System (NPDES) Permit were exceeded.

Following approved procedures and based upon discussions with representatives for

CWS on August 19, 2016, and without admission by CWS of the allegations contained herein, in

order to resolve the matter expeditiously, the Parties have agreed to the issuance of this Order.

FINDINGS OF FACT
CWS owns and is responsible for the proper operation and maintenance of the WWTF

serving the residents of the Friarsgate Subdivision located in Lexington County, South

11 10 ¥G 8bed - SM-262-210Z # 19900 - DSOS - INd 01:€ 92 UdJelN 810z - a31Id ATIVOINOYLO3 T3

Carolina.
The Department issued NPDES Permit 5C0036137 (NPDES Permit) to CWS,

authorizing the discharge of properly treated wastewater to the Saluda River, in

accordance with the effluent limitations, monitoring requirements, and other conditions

Page 2 of 24
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set forth therein.

Part 1A of the NPDES Permit establishes the following effluent limitations for fecal

coliform: The facility is required to monitor and report results for Fecal Coliform weekly.

The NPDES Permit limits are two hundred (200) colonies per one hundred (100)
milliliters (monthly average) and 400 colonies per one hundred (100) milliliters (daily
maximum),

Investigations by the Department, including water quality sampling on June 13, 2016,
and June 15, 2016, revealed elevated levels of bacteria at the Friarsgate WWTF discharge
Pipe in the Saluda River and the effluent discharge at the Friarsgate WWTF. Additional
water quality samples were collected in the Saluda River and at the Friarsgate WWTF

during June 2016.

Sample results of the investigation during June 2016 are as follows:

Bacteriological Sample Results at the WWTF and in Saluda River:
(reported in colonies per 100 milliliters)

{

] Sample Station
Date Parameter Friarsgate 001 007 after UV 002A Fiarsgate
at WWTF afier all banks discharge in the
treatment Saluda River
6/13/16 | Escherichia coli N/A >2419.6 866.4
B
6/20/16 | Fecal Coliform > 4839.2 N/A N/A
6/21/16 | Fecal Coliform 1597 N/A N/A
6/23/16 | Fecal Coliform > 24196 <10 NA
6/24/16 | Fecal Coliform 602 10 976.8
6/25/16 | Fecal Coliform 471 31 334
6/26/16 | Fecal Coliform 987 1 920.8
6/27/16 | Fecal Coliform 6488 <i 1376

Surrebuttal Exhibit MPS-4
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6/28/16 | Fecal Coliform 878 1 332
6/29/16 | Fecal Coliform 2098 <1 N/A
6/30/16 | Fecal Coliform 2481 140.1 N/A

On August 1, 2016, the Department received the discharge monito@ng report (DMR),
submitted by CWS for the June 2016 monitoring period, which reported violations of the
Fecal limits in the NPDES Permit.

On August 19, 2016, Department Staff conducted an enforcement conference to discuss
the above findings with Mr. Bob Gilroy, Vice President of Operations, Carl Roberts,
Haynsworth Sinkler Boyd, and Jimmy Holland, WK Dickson Engineering, appearing for
CWS. The issuance of a Consent Order possibly containing civil penalties was discussed.
CWS reported violations of limits for Fecal in the NPDES permit on a DMR submitted to
the Department for the July 2016 monitoring period. The DMR was received on August
31, 2016.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the Department reaches the following

Conclusions of Law:

1.

CWS violated the Pollution Control Act, S.C. Code Ann. § 48-1-110 (d) (Supp. 2015)
and Water Pollution Contro| Permits, 3 S.C. Code Ann. Reg. 61-9.122.41 (a) and (d)

(2014), in that it failed to comply with the effluent limits for Fecal contained in its
NPDES Permit.

The Pollution Control Act, S.C. Code Ann.§ 48-1-330 (Supp. 2015), provides for a civil

penalty not to exceed ten thousand dollars ($10,000.00) per day of violation for any

3
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person violating the Act or any rule, regulation, permit, permit condition, final

determination, or Order of the Department.

NOW, THEREFORE, IT IS ORDERED, CONSENTED TO AND AGREED, pursuant to

the Pollution Control Act, S.C. Code Ann. § 48-1-50 (Supp. 2015) and § 48-1-100 (Supp. 2015),
that CWS shall:

Within ninety (90) days of the execution date of this Order, submit to the Department
three (3) copies of a Corrective Action Plan (CAP), to include a schedule of
implementation, reporting the corrective actions that have been taken and any corrective
actions planned to adequately address the potential sources contributing to the Fecal
violations. The schedule of implementation shall have specific dates or timeframes for
the completion of any planned actions and details as to how each action effectuates
compliance with the effluent discharge limits of NPDES Permit SC0036137. The
schedule for implementation of specific corrective action steps proposed under the CAP
shall be evaluated and, upon Department approval, the schedule(s) shall be incorporated
into and become an enforceable part of this Order.

Within thirty (30) days of the execution date of this Order submit to the Department an
updated Operation and Maintenance {O&M) Manual with standard operating procedures
(SOPs) and checklists for the operation of all aspects of the WWTF treatment processes

and sludge management, to include at a minimum, process control observations, testing

schedules, bench sheets, log entries, etc. as prescribed by a S.C. Registered Professional

Engineer. The O&M Manual shail be reviewed and approved by the Department. Upon

Department approval the updated O&M Manual shall be implemented by CWS.

Continue to conduct sampling of the WWTF final effluent for fecal coliform on a daily

4
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basis until notified otherwise in writing by the Department. CWS may request approval
from the Department to resume the sampling interval provided in the Permit at any time
subsequent to thirty (30) days after the execution date of this Order, Provide the results

(laboratory reports) to the Department via email within twenty four (24) hours after

CWS’ receipt of reports. Notify the Department via telephone within four (4) hours of

becoming aware of an exceedance of fecal limits. During normal working hours call
(803)-898-4300. After hour reporting should be made to the Department’s 24 hour
Emergency Response telephone number (803)-253-6488.

Modify the Comprehensive Process Control Testing and Evaluation Program to include, at a
minimum, the following determinations:

a) Settleometer tests (SSV; and SSV3g)/daily.

b) Sludge blanket depths in individual clarifiers/at least twice per day (a.m./p.m.).

c) Dissolved oxygen profile throughout individual aeration basin/twice per day.
d) Microscopic examination/at least once per week.

€) Mixed Liquor Suspended Solids (MLSS) and Mixed Liquor Volatile Suspended
Solids (MLVSS) in individual aeration basins/at least two times per week.

/1 40 8G dbed - SM-262-L10C # 193900 - DSOS - INd 01:€ 92 UdJelN 810z - a31Id ATIVOINOYLO3 T3

f) Select and utilize at least one of the following most commonly used activated sludge
process control techniques:
Control Technique Frequency Determination
F:M /week Based on 5 day moving average.
MLVSS Jiweek Volatile solids inventory.
svi 2/month
MCRT 3iweek Based on 3-5 day moving ave.
SRT 2/month
F:M = Food to Microorganism Ratio
MLVSS = Mixed Liquor Volatile Suspended Solids
5
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Svi = Sludge Volume Index

MCRT = Mean Cell Residence Time

SRT = Sludge Retention Time

£) Influent, effluent, return sludge, and waste activated sludge flow rates (gpd or
mgd)/daily.

h) Return activated sludge and waste activated sludge concentrations (mg/L) and loading
(Ibs)/at least three times per week.

i)

i)

k)

m)

Influent pH, biochemical oxygen demand (BOD), and total suspended solids (TSS) at

the frequency required ‘by the permit, and add ammonia monitoring at frequency of
twice per week.

Effluent pH, dissolved oxygen, BOD and TSS at the frequency required by the

permit, and add ammonia monitoring at frequency of twice per week.

Rainfall/daily.

Prepare a table of all determinations obtained from a) ~ k) above for the calendar
month with the exception of microscopic examinations [d) above] which should be
recorded on separate worksheets detailing relative predominance of organisms.
Develop trend charts for those tests or parameters which provide the most useful plant
performance information on which to base control decisions.

Prepare a written summary report of interpretations of required process control

determinations a) — k) and subsequent process adjustment decisions and/or corrective actions

based on these interpretations.

Submit to the Department, on a monthly basis, items 1) and m) beginning the month

following the execution date of this Order, to be postmarked no later than the 28%

day of

the month following the reporting period.

Within thirty (30) days from the execution date of this Order, submit to the Department a

project timeline for CWS to remove and properly dispose of the solids and grit from the

Surrebuttal Exhibit MPS-4
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EQ Basin and complete repairs to the EQ Basin liner. Once approved by the Department,
implement the removal and disposal project.
For a period to be determined by the Department, but no later than the term of this order,
begin utilizing the services of an independent laboratory to conduct sampling activities
required in the NPDES Permit.
For a period to be determined by the Department, but no later than the term of this order,
utilize the services of an independent certified operator, under the direction of a S.C.
Registered Professional Engineer, to operate the WWTF.
Within thirty (30) days of the execution date of this Order, submit a staffing plan to
address adequate operations and maintenance at the facility. Once approved by the
Department, implement the staffing plan.
Within thirty (30) days of the execution date of this Order, provide a report of any
chemicals, polymers, or bioremediation enzymes that may have been added (with prior

Department approval) including time, date, location and quantity as well as any impact

on the treatment plant performance.
10.  Within thirty (30) days of the execution date of this Otrder, submit a recommendation for
cleaning and maintenance of the UV system, the bulb replacement schedule, the sleeve

cleaning schedule, and recording transmittance. Once approved by the Department, CWS

/140 09 8bed - SM-262-210C # 19900 - DSOS - INd 01:€ 92 UdJelN 810Z - a31Id ATIVOINOYLO3 T3

shall implement the UV maintenance schedule.
1. Within ninety (90) days of the execution date of the Order, pay to the Department a civil
penalty in the amount of seventy eight thousand nine hundred forty dollars ($78,940.00).
PURSUANT TO THIS ORDER, communications regarding this Order and its requirements,

including civil penalty payments, shall be addressed as follows:

7
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Paul F. Wise

Water Pollution Control Division
South Carolina DHEC

2600 Bull Street

Columbia, S.C. 29201

The order number should be included on all checks remitted as payment of the civil penalty.
IT IS FURTHER ORDERED AND AGREED that failure to comply with any provision of this

Order shall be grounds for further enforcement action pursuant to the Pollution Control Act, S.C.

Code Ann. § 48-1-330 (2015), to include the assessment of additional civil penalties.

IT IS FURTHER ORDERED AND AGREED that CWS does not admit any of the allegations,
including Findings of Fact and Conclusions of Law, contained in this Order, but that CWS is
entering into this Order in order to expeditiously resolve the issues referenced herein.

IT IS FURTHER ORDERED AND AGREED that CWS may request amendment of this
Consent Order, and this Order may be amended as agreed to by the parties.

IT IS FURTHER ORDERED AND AGREED that this Consent Order govemns only the civil
liability to the Department for civil sanctions arising from the matters set forth herein and
constitutes the entire agreement between the Department and Carolina Water Service, Inc. with
respect to the resolution and settlement of these civil matters. The parties are not relying upon

any representations, promises, understandings or agreements except as expressly set forth within

this Order.

[Signature Page Follows]

FOR THE SOUTH CAROLINA DEPARTMENT
OF HEALTH AND ENVIRONMENTAL CONTROL

Surrebuttal Exhibit MPS-4
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Wﬂ d @M Date: )2'[”7//@
Myra C. Reece 7
Director of Environmental A ffairs

David G. Baize, Chief

ﬁ d %A.Q Date: _j%—/g:?//(,

Bureau of Water
d\\ C/jlz-sm__ Date: [ﬂ,{’g B/_ﬁé)_

A/‘ Glenn E. Trofatter, Director
Water Pollution Control Division
Bureau of Water

Reviewed By:

Date: [/ %/2 f{// .é

Auorhey
Office of General Counsel

WE CONSENT:

CAROLINA WATER SERVICE, INC.

aad
Bob Gilroy
Vice President of Operations

Date: 12/21/2016
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v‘dhec:

Healthy People. Healthy Communities.

August 1, 2017
Certified Mail - 9214 8969 0099 9790 1409 1155 69 and electronic mail

Mr. Bob Gilroy, Vice President
Carolina Water Service, Inc.
150 Foster Brothers Drive
West Columbia, SC 29172

Re: Consent Order 17-060-W
Carolina Water Service, Inc.
Friarsgate Subdivision WWTF
NPDES Permit SC0036137
Lexington County

Dear Mr. Gilroy:

Enclosed, please find a copy of the fully executed Consent Order 1 7-060-W affecting the
above referenced facility. The Order is considered executed on July 31, 2017.

Please be aware of the scheduled completion dates ou
of the Order. Please call me at 803-898-4181
information.

tlined on pages five (5) through nine (9)
if you have questions or need additional
Sincerely,

foranr
Paul F. Wise

Water Pollution Enforcement Section
Bureau of Water

11 J0 €9 dbed - SM-262-210T # 19900 - DSOS - INd 01:€ 92 UdJeN 810Z - a31Id ATIVOINOYLO3 T3

W/Enclosure

CC: Adam Cannon - WP Enforcement/Compliance Section
Jeff deBessonet, Water Facilities Permitting
Sonya Johnson - Region 3, Columbia EQC

S.C. Department of Health and Environmental Control

(002) 2GR 2477 R G S
(BU3) 898-3437 Aww.sCcdhec.ge
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THE STATE OF SOUTH CAROLINA
BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL

IN RE: CAROLINA WATER SERVICE, INC.

FRIARSGATE SUBDIVISION
LEXINGTON COUNTY

CONSENT ORDER
17-060-W

Carolina Water Service, Inc. (CWS) owns and is responsible for the proper operation and

maintenance of the wastewater treatment facility (WWTF), located off of Irmo Drive, and the
associated wastewater collection system (WWCS), serving the residences of Friarsgate

Subdivision, in Lexington County, South Carolina.

CWS dischérged untreated wastewater, as result of sanitary sewer overflows (SSOs) from
the WWCS into the environment in a manner other than in compliance with a permit issued by
the South Carolina Department of Health and Environmental Control (Department). CWS failed
to properly operate and maintain the WWCS in accordance with its National Pollutant Discharge
Elimination Permit System (NPDES) Permit. CWS verbally reported sewer system overflows
(SS0s) to the Department, but failed to submit written reports for the SSOs to the Department in

~a timely manner.

Based upon discussions with agents for CWS on May 15, 2017, and in the interest of

resolving this matter without the delay and expense of litigation, CWS agrees to the entry of this

Consent Order, but neither agrees with nor admits to any statements, conclusions, claims or the

Findings of Fact or the Conclusions of Law in this Order, but agrees to the requirements stated in

this Order.
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FINDINGS OF FACT
CWS owns and is responsible for the proper operation and maintenance of the WWTF

located in Lexington County, South Carolina.

The Department issued NPDES Permit SC0036137 (NPDES Permit) to CWS,
authorizing the discharge of properly treated wastewater to the Saluda River, in
accordance with the effluent limitations, monitoring requiremenfs, and other conditions
set forth therein.
CWS reported the following SSOs to the Department during 2015 and 2016. The dates,
locations, volumes of wastewater released and cause of the SSO are described below. It is
also noted that historic rains and flooding in early October 2015 caused issues for
numerous facilities in the Midlands and throughout the State.
a) Between December 22-24, 2015, heavy rains impacted some storm drains and
manholes. CWS states that precipitation during this period totaled
approximately five (5) inches, according to the WWTF rain gauge.
«  December 22, 2015: Backyard of 101 and 97
Chadford Road 7,400 gallons - heavy rain
»  December 22, 2015: Plant Control Chamber 131
Greenbriar Drive 4,500 gallons - heavy rain
| - --‘:December 23, 2015: Manhole Backyard of 101 and 97
Chadford Road 400 gallons - heavy rain
«  December 24, 2015: Manhole Backyard of 101 & 97
Chadford Road 2,000 gallons - heavy rain
b) February 24, 2016: Manhole 313

Brickling Road 2,000 gallons —blocked sewer line
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On March 14, 2017, Department staff visited the WWTF at approximately 11:45 a.m. for

the purpose of collecting effluent samples. During the visit, observations were recorded

on an Operations and Maintenance (O&M) inspection report. The Department inspector

noted on the inspection report a statement by the plant operator, that upon entry the
morning of March 14, 2017, he found the WWTF to be overwhelmed by rainfall that
occurred the previous day. The Department inspector also noted on the inspection report

that the rain gauge at the WWTF measured seventh tenths (0.7) of an inch.

On April 5, 2017, CWS reported SSOs occurring at the Friarsgate Wastewater Treatment

Facility.
On April 6, 2017, Department staff conducted an inspection of the WWTE. CWS
representatives were present during the inspection. The Department inspector observed that
the influent pump station was inundated with water, the alarm float was pulled due to
excessive incoming flow, the EQ basin was overtopping in three (3) areas, and noted that
the WWTF’s discharge rate could not be determined due to an overflowing Parshall flume.
The Department inspector specified on the inspection form that the area had received a
total of approximately 4.5 inches of rain during the three (3) consecutive days before the
Inspection date, and that lime had been applied to the areas impacted by overtopping. The
Department inspector noted the overall rating of the inspection as

“Unsatisfactory”, and

took photographs during the inspection.

On April 15, 2017, the Department received the written SSO Reports (DHEC Form 3685)

for the SSOs that occurred and were orally reported on April 5 and 6, 2017. The cause of
the SSOs was reported as heavy flow from rainstorms.

On May 15, 2017, Department Staff conducted an enforcement conference to discuss the

above findings with Mr. Bob Gilroy, CWS Vice President of Operations, Jeremy
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Brashears, WK Dickson Consulting, and Carl Roberts, Haynsworth Sinkler Boyd, present
representing CWS. Mr. Gilroy discussed the current plans by CWS to address the

Infiltration/Inflow in the Friarsgate Subdivision WWCS. The issuance of a Consent

Order, possibly containing civil penalties, was discussed.

On May 22, 2017, Department Staff visited the WWTF in response to an odor complaint.
During the visit, the Department inspector observed that the influent at the WWTF was
temporarily being diverted to the equalization basin. The Department inspector also

reported that the rainfall measured at the WWTF from a rainfall event the previous day

was one and three quarters (1.75) inches.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the Department reaches the following

Conclusions of Law:.

L.

" CWS violated the Pollution Control Act, S.C. Code Ann. § 48-1-90(A)(1) (Supp. 2016),

in that it discharged untreated or partially treated wastewater into the environment in a
manner other than in compliance with a permit issued by the Department.

CWS violated the Pollution Control Act, S.C. Code Ann. § 48-1-110 (d) (Supp- 2016),

and the NPDES Permit, in that it failed to report Séwer System Overflows to the
Department as required by the Permit.

The Pollution Control Act, S.C. Code Ann.§ 48-1-330 (2008), provides for a civil penalty

ot to exceed ten thousand dollars ($10,000.00) per day of violation for any person
violating the Act or any rule, regulation, permit, permit condition, final detérminaﬂon, or

Order of the Department.

Surrebuttal Exhibit MPS-4
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pursuant to

Surrebuttal Exhibit MPS-4

the Pollution Control Act, S.C. Code Ann. § 48-1-50 (Supp. 2016) and § 48-1-100 (Supp. 2016),

that CWS shall:

1

Beginning on the effective date of this Order and continuing until the Order is closed,
report to the Department wastewater spills from the WWCS as required by law, verbally
within twenty-four (24) hours and in writing on the DHEC SSO Report Form, DHEC
3685 (02/2000), within five (5) days.

Beginning with the effective date of this Order, submit to the Department copies of
public notices issued by CWS fgr all significant spills, as defined by S.C. Code Ann. §
48-1-95(A)(5) (Supp. 2016), from the WWCS.

CWS shall develop and implement the Sewer Overflow Response Program and the
WWCS Training Program as set forth below, and ensure that each program has a written,
defined purpose; a written, defined goal; is documented in writing with specific detail as
required herein; is implemented by trained personnel; has established performance

measures; and, has written procedures for periodicreview.

a. Sewer Overflow Response Program. Within ninety (90) days of the

effective date of this Order, CWS shall submit a Sewer Overflow Response Plan (SORP)
to the Department for review, comment, and approval. Upon Department approval, CWS
shall implement the SORP. The SORP shall be a reference for CWS personnel and serve
as a guide for responding to, cleaning up, and/or minimizing the impact of SSOs; timely
reporting of the pertinent information of SSOs to the appropriate regulatory agencies; and

notifications to the potentially impacted public.
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(i) The SORP shall provide CWS personnel a series of standard operating procedures

with step-wise instructions for how to:

A. Report to SCDHEC the location of SSOs by street address or any other

appropriate method (i.e., Jatitude-longitude) within twenty four (24) hours from the
time Defendant becomes aware of the circumstances, in accordance with current laws,
regulations and policies, and consistent with CWS’s NPDES Permit;

B. Provide written reporting to SCDHEC in accordance with current laws,
regulations and policies, and consistent with CWS’s NPDES Permit;

C. Maintain records including all written reports to SCDHEC; maintain
records documenting steps that have been and will be taken to prevent the SSO from
recurring, including work order records associated with investigation and repair
activities; and maintain a list of complaints from customers or others with the reported
details regarding individual SSOs and their responses that can be used for trend
analysis;

D. In accordance with current laws, regulations and policies, and consistent
with CWS’s NPDES Permit, provide notice to the public of significant SSOs through
the local news media or other means, including, as appropriate, signs or barricades to
restrict access;

E. Estimate the volume of untreated wastewater released by a SSO, and to
minimize the volume released;

F. Take emergency procedures for specific pump stations, install
bypass/ purhp—around strategies, and other means to prevent the exceedance of a pump

station’s storage capacity (i.e., maximum volume of sewage that can be stored in the

event of a pump station failure or repair without causing a SSO and the time during
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which sewage can be stored before a SSO will occur);

G. Determine (i) when additional storage or a pump-around strategy will be

nel

Surrebuttal Exhibit MPS-4

eded in the event that a repair may cause or lengthen the time of a SSO; and,

(if) The SORP shall specify the procedures and frequencies necessary

to provide adequate training for CWS’s employees, and contractors required to

effectively implement the SORP and its standard operating procedures.

b.  WWCS Training Program. Within nine (9) months of the effective
date of this Consent Order, CWS shall submit to DHEC for review, comment, and
approval a WWCS Training Program (Program). CWS shall develop the Program by
evaluating the personnel, tasks, equipment, and facilities associated with the operation

and maintenance of CWS’s WWCS. The Program shall include, and CWS shall

implement, upon Department approval:

(i) General Training. CWS shall provide general training to address tasks
undertaken by CWS's WWCS personnel. General training would include, for
example, employee orientations, training in the basic principles of wastewater
collection and transmission, and training in the rules and regulations affecting
CWS’s WWCS personnel. The general training component of the Program
shall provide the content of the initial training, and the frequency and content
of the refresher training, to be required for all personnel responsible for
management, operations, or maintenance of CWS's WWCS.

(ii). Position Specific Training. CWS shall provide training for tasks

undertaken by CWS’s WWCS personnel to address the methods, processes,
procedures, and techniques required to perform the duties and tasks necessary

for the proper operation and maintenance of the collection and transmission
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system. Collection system training would include, as appropriate, training in
equipment operation, pipe installation and replacement, pipe cleaning, pipe

inspection, and reading as-built drawings. Transmission system training would

include, as appropriate, training in equipment operation, pump/ejector
inspection, pump/ejector maintenance, and pump/ejector repair. CWS's
collection éystem training and transmission system training program shall
include:

(A)identification of the related tasks, equipment, and facilities;

(B) description of the technical knowledge necessary to properly
conduct the individual tasks and properly operate the individual equipment and
facilities;

(C) description of the underlying purposes and technical reasons for

conducting the individual tasks or operating the individual equipment and

facilities;

(D) standard procedures which personnel shall follow when

conducting the individual tasks or operating the individual equipment and

facilities;

(E) the content of the initial training, and the frequency and content of

the refresher training, to be required for personnel conducting the

individual tasks, or operating the individual equipment and facilities; and

Surrebuttal Exhibit MPS-4

(F) training designed to provide trainees with a thorough

understanding of the individual procedures, underlying technical reasons,

and underlying purposes associated with the individual tasks they may

conduct, or the specific equipment and facilities they may operate, and to
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provide this in a consistent manner to all trainees.

(iii) Tracking. The Training Program shall include a description of the

common data management system to be used for tracking personnel )

participation in, and completion of, the initial general training, collection

system training, and/or transmission system training, and the

corresponding refresher training.

(iv) Implementation Schedule. The Training Program shall include an
implementation schedule specifying dates and actions related to training
_ activities.
Immediately, upon the effective date of this Order, begin conducting a capacity

H

management, operations and maintenance (cMOM) audit (Audit) of the Friarsgate

Subdivision WWCS to include, but not be limited to:
a) financial plans detailing current and planned capital improvement projects inthe

WWCS and how operation and maintenance of the WWCS will be funded;
b) personnel charts, including job assignments;
c) lift station inspection and maintenance schedules;

d) asewer inspection and cleaning program;
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e) Inflow/ Inﬁltra_tion evaluations;

f) manhole inspections;

g) detailed logs/records of daily operations;

h) easement/right-of-way maintenance programs;
1) easement/right-of-way maintenance;

J) aspare parts inventory; and,
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k) any other components necessary for proper operation and maintenance of the WWCS.

The Audit shall include a comprehensive review of the WWCS. The review must

include a complete technical assessment of the components and operation of the

WWCS that are contributing to, or may be contributing to spills of untreated or
partially treated domestic sewage. The review must be performed by a licensed South
Carolina registered professional engineer.

Within ninety (90) days of beginning the Audit review, submit to the Department a report

of the Audit findings, a corrective action plan (CAP) and a schedule of implementation to

address priority deficiencies identified in the WWCS (pump stations, manholes, line

breaks/deterioration, etc.) during the Audit. The CAP shall include a map of the WWCS,
indicating the location of corrective actions that have been implemented and corrective
actions that are planned based on the Audit, along with details as to how each corrective
action item remedies deficiencies within the WWCS. The schedule of implenientation
shall include specific dates or timeframes for the completion of each action and/or
maintenance activity. The CAP’s schedule, upon approval by the Department, shall be

incorporated into and become an enforceable part of this Order.

Within two hundred forty (240) days of the effective date of this Order and based on the

11 J0 €/ dbed - SM-262-210C # 19900 - DSOS - INd 01:€ 92 UdJelN 810Z - a31Id ATIVOINOHLO3 T3

findings of the WWCS Audit, finalize a comprehensive management plan (cMOM Plan),

covering operations, maintenance and management of the collection system. Submit the

¢MOM Plan to the Department.
Within ninety days (90) days of the effective date of this Order and every ninety (90)
days thereafter until this Order is closed, submit to the Department a summary of

corrective actions addressing deficiencies in the WWCS. The summary report(s) shall

include a map of the WWCS, indicating the location of corrective actions.

10

Page 21 of 24



Office of Regulatory Staff

Carolina Water Service, Inc. Surrebuttal Exhibit MPS-4

Docket No. 2017-292-WS

Within thirty (30) days of the execution date of the Order, pay to the Department a civil
penalty in the amount of twelve thousand dollars ($12,000.00).

PURSUANT TO THIS ORDER, communications regarding this Order and its requirements,

including civil penalty payments, shall be addressed as follows:

Paul F. Wise

Water Pollution Control Division
South Carolina DHEC

2600 Bull Street

Columbia, S.C. 29201

The order number should be included on all checks remitted as payment of the civil penalty.
IT IS FURTHER ORDERED AND AGREED that failure to comply with any provision of this

Order shall be grounds for further enforcement action pursuant to the Pollution Control Act, S.C.

Code Ann. § 48-1-330 (2008), to include the assessment of additional civil penalties.

IT IS FURTHER ORDERED AND AGREED that this Consent Order governs only the civil
liability to the Départment for civil sanctions arising from the matters set forth herein and
constitutes the entire agreement between the Department and Carolina Water Service, Inc. with

respect to the resolution and settlement of these civil matters. The parties are not relying upon

any representations, promises, understandings or agreements except as expressly set forth within

this Order.
THE PARTIES UNDERSTAND that the "execution date" of this Order is the date the Order is

signed by the Director of Environmental Affairs.

[Signature Page Follows]

11

Page 22 of 24

1110 ¥/ dbed - SM-262-210T # 19900 - DSOS - INd 01:€ 92 UdJelN 810z - a31Id ATIVOINOYLO3 T3



Office of Regulatory Staff
Carolina Water Service, Inc Surr ibi
. ebuttal Exhibit MPS-
Docket No. 2017-292-WS o >

FOR THE SOUTH CAROLINA DEPARTMENT

OF HEALTH AND ENVIRONMENTAL CONTROL

Date: O/
Myra C. )7 f ; é E

Director of Environmental Affans

M”* Date:_ (0, o 017
Mark E. Hollis, Iiiferim Chief
Bureau of Water
Datew:%-

Bureau of Water

Reviewed By:

a7

Attorney
Office of General Counsel

1140 G/ dbed - SM-262-210Z # 19900 - DSOS - INd 01:€ 92 UdJelN 810Z - a31Id ATIVOINOYLO3 T3

WE CONSENT:

CAROLINA WATER SERVICE, INC.

é;i_g . - Date: fZ(%ZZOIfZ -

Bob Gilroy
Vice President of Operations

12
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CER :Imu as il

Wree I

9214 89L9 0099 9790 1409 1155 b3

Mr. Bob Gilroy

Carolina Water Service, Inc.
150 Foster Brothers Drive
West Columbia, SC 29172
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